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LECTURE  I. 


INTRODUCTORY  REMARKS. 

I^markd  od  Hinda  law  generally — What  is  Hindu  law — Rules  of  civil  conduct  not 
distinguisbed  from  religious  ordinances — The  Dkarma  Sastra  and  its  three 
divisions — Nature  of  the  authority  on  which  Hindu  law  was  originally  based — 
The  nature  of  the  Smritit — Constitution  of  Hindu  courts— Growth  of  Hindu 
law—Different  schools  of  Hindu  law— Sources  of  the  Hindu  law — Original 
authorities — Custom— ^Judicial  decisions — Who  are  governed  by  the  Hindu 
law — How  far  Hindu  law  applies  to  persons  other  than  Hindu— The  institution 
of  Marriage — Primitive  notions  regarding  the  relation  of  the  sexes — Origin 
of  the  institution  of  marriage— Different  forms  of  the  conjugal  relation — 
Polyandry— Polygamy — Monogamy — Marriage  by  capture  —  Marriage  in 
Hindu  law  a  sacrament — Different  forms  of  mai'riage  in  Hindu  society- 
Scantiness  of  case-law  on  the  subject  of  marriage— ^friiMa n— Plan  of  the 
present  conrse. 

The  subject  of  the  present  course  of  lectiu-es  being  the  Remarks  on 
Hindu  law  of  Marriage  and  Stridhan,  a  few  words  touching  generally, 
the  nature  of  Hindu  law  generally  may  not  be  deemed 
here  quite  out  of  place. 

The  questions  that  arise  for  consideration  under  this  head 
are  : — What  is  Hindu  law  ?  What  are  the  sources  of  that 
law  ?  Who  are  governed  by  it  ? 

While  many  would  deem  it  idle  to  discuss  the  first  of  the  what  is  Hindu 
above  questions,  tliere  are  some  among  scholars  and  lawyers 
who  are  disposed  to  think  that  it  is  impossible  to  refrain 
from  asking,  "  Has  such  a  thing  as  '  Hindu  law'  at  any 

A* 
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Lecture  I.  time  existed  in  the  world  ?  or  is  it  that  *  Hmdu  law '  is 
a  mere  phantom  of  the  brain  imagined  by  Sanskritists 
without  law,  and  lawyers  without  Sanskrit  ? "  * 

The  fact  is,  that  though  the  Hindus  have,  from  time 

immemorial,  been  governed  by  laws,  their  law,  until  the 

accession  of  the  British  rule,  was  not  law  in  the  sense  in 

which  the  term  is  used  by  English  jurists. 

Rules  of  eivii       In  the  first  place,  the  distinction  drawn    by    modem 

distiognished  jurists  between  municipal  or  positive  law  and  moral  law, 

from  religions 

ordiuances.  is  not  observed  in  Hindu  jurisprudence.  The  whole  body 
of  rules  regulating  the  life  of  a  Hindu,  in  'relation  to  civil 
conduct  as  well  as  to  the  performance  of  religious  ceremo- 

The  Dharma    nies,  is  induded  under  the  general  name  of  Dhairma  Saatra, 

Sagtra  and  its  ,    ^  , 

three  divisions,  or  rcligious  Ordinances;  and  though  in  some  SmrUis, 
as  in  the  Institutes  of  Yajnavalkya,  the  Dharma  Sastra  is 
divided  into  three  sections,  relating,  respectively,  to  Achara, 
or  ritual,  Vyavahara,  or  jurisprudence,  and  Prayaschitta, 
or  expiation,  no  such  clear  division  is  to  be  found  in  the 
Code  of  Manu,  the  highest  authority  on  the  subject.  Nor 
does  the  division  between  Vyavahara  and  Achara  coincide 
with  that  between  law  and  religion.  Thus,  the  law  relating 
to  marriage — an  important  branch  of  every  system  of 
jurisprudence — ^is  contained,  not  in  the  chapter  on  Vyava- 
hara, but  in  the  part  treating  of  Achara.  Indeed,  the 
distinction  between  law  and  religion  is  so  completely  over- 
looked, that  Manu,  in  more  instances  than  one,  provides 
purely  religious  sanctions  to  enforce  obedience  to  rules 
relating  to  civil  rights.  Thus,  when  laying  down  the  law 
of  inheritance,  he  ordains  that  they  who  divide  among 


*  See  A  View  of  the  Hinda  Law  as  a<l ministered  by  the  High  Court 
of  Judicature  at  Madras,  bj  Nelson,  p.  2. 
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themselves  certain  artides  belonging  to  the  women  of  the  Lecture  I. 
family,  or  neglect  to  maintain  certain  persons  excluded 
fix)m  inheritance,  fall  deep  into  sin.* 

It  is  true  that,  in  a  later  work,  the  Dayabhaga,  the 
distinction  between  moral  and  legal  injunctions  is  once 
introduced;^  but  Jimutavahana,  in  another  place  in  the 
very  same  chapter,  admits  as  legally  binding  a  certain  rule 
which  threatens  violation  with  no  other  penalty  than  con- 
signment to  a  region  of  torments  in  the  next  world.* 

In  the  second  place,  thie  notion  that  every  law  is  a  com-  Nutare  of  the 
mand  of  the  sovereign,  so  fuUy  developed  in  the  analysis  ^^^ 
of  Austin,  was  never  associated  with  the  Hindu's  idea  of  naiiy  based, 
law.  The  Hindu  regards  his  laws  as  commands,  not  of 
any  political  sovereign,  but  of  the  Supreme  Ruler  of  the 
Universe  *— commands  which  every  political  sovereign  is 
most  imperatively  enjoined  to  obey.*  As  obedience  to  the 
law  implied  only  obedience  to  the  divine  will,  it  never 
wounded  the  pride  of  the  most  absolute  despot ;  and  the 
thought  never  entered  the  mind  of  a  Hindu  king  that  he 
could,  if  he  chose,  alter  or  abrogate  any  of  the  existing  laws. 
The  highest  possible  ambition  of  every  Hindu  ruler  was  to 
govern  according  to  primeval  law ;  and  the  most  perfect 
type  of  administrative  abiUty,  which  the  imagination  of 
the  Hindu  poet  could  conceive,  was  the  power  to  lead  the 
subjects,  without  the  least  deviation,  in  the  beaten  track 
marked  out  by  Manu.^  When  the  government  of  the 
country  passed  to  the  hands  of  the  Mahomedans,  the  new 
rulers,  from  indolence  or  avarice,  were  satisfied  with  im- 
posing the  Jezia,  and  they  refrained  from  interfering  with 

*  Ch.  IX,  200-202.  *  See  Manu,  I,  68. 

■  Ch.  II,  28-30.  *  See  Ibid,  VIII,  8. 

»  Ibid,  23,  24.  •  Eaghuvansa,  1, 17. 
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Lecture  I.  the  civil  laws  of  the  Hindus.  The  Mahomedan  govern- 
ment, like  most  other  Asiatic  governments,  was,  as  Sir  II- 
Maine  observes,*  a  tax-taking  and  not  a  law-making  govern- 
ment; and  thus,  notwithstanding  the  mighty  political 
revolution  which  it  effected  in  India,  the  Hindu's  idea  of 
law,  and  the  rules  which  regulated  his  domestic  life, 
remained  unchanged. 

The  nature  of       We  must  not  supposc  that  any  of  the  so-called  codes, 

the  Smntis,  ^^  ^  ' 

such  as  those  ascribed  to  Manu  and  Tajnavalkya,  though 
they  embody  many  of  the  prevailing  practices  of  the  times, 
ever  represented  the  entire  body  of  laws  actually  obtain- 
ing in  the  Hindu  community,  or  was  meant  to  be  enforced 
as  the  positive  law  of  that  community.  The  researches  of 
modem  scholars  have  shown  that  most  of  these  codes  or 
SmritiSf  in  their  present  form,  are  metrical  redactions  of 
certain  older  compilations  called  Sutras,  and  that  the  older 
Smiritis  and  the  originals  of  the  rest  are  not  codes,  but 
simply  manuals  for  the  instruction  of  the  students  of  the 
Charanas  or  schools.*  Moreover,  the  importance  assigned 
to  custom  in  the  Smi'Uis^  amply  proves  that,  besides  the 
rules  laid  down  in  those  writings,  there  has  always  been 
a  large  body  of  customary  laws  in  fiill  force  among  the 
Hindus. 
Constitution  of     The  peculiar  constitution  of  the  machinery  for  the  ad- 

llimlu  courtB. 

ministration  of  justice  i^  former  times,  also  helped  to 
make  Hindu  law  a  law  of  conscience  and  right  feeling, 
free  from  the  interference  of  temporal  power.  Of  the 
several  grades  of  courts,  the  tribunal  of  first  instance  and 


'  Early  History  of  Institutions,  p.  384. 

■  West  and  Biihler's  Digest  of  Hindn  Law,  In  trod.,  pp.  xx— xxvi. 
*  See  Manu,  I,  108 ;  VIII,  .'l ;  Yajnavalkya,  1.7;  Briha.-^pati,  cited  in 
Colcbrooku's  Digest,  Bk.  I,  Ch.  II,  78. 
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two  successive  courts  of  appeal  were  courts  of  arbitration  Lecture  I. 
and  not  constituted  courts  of  law ;  so  that  litigation  very 
often  came  to  a  close  before  coming  to  the  king  or  his  chief 
judge.* 

The    influence  of  these  peculiarities  in  the  nature   of  Growth  of 

Hindu  law. 

Hindu  law  on  the  gradual  development  of  that  law,  has 
been  most  remarkable.     WhUe  on  the  one  hand,  the  belief 
in  its  emanation  &om  the  Deity  made  it  in  theory  abso- 
lutely  unalterable  by  any  temporal  power,  on  the  other 
hand,  the  veiy  absence  of  temporal  sanctions  in  the  major- 
ity of  cases,  and  the  feebleness  of  its  connection  with  tem- 
poral authority,    rendered   it   practically   a  system  most 
readily  adaptable  to  the  varying  wants  of  society.    Now, 
the  changes  which  have  taken  place  in  the  course  of  time, 
both  in  the  internal  structure  and  the  external  surround- 
ings of  EQndu  society,  must  have   continually  presented 
motives  for  deviating  from   the  rules  laid  down  in  the 
primeval  code — motives  which  could  be  but  insufficiently 
counteracted  by  the  spiritual  sanctions  by  which  most  of 
those  rules  were  enforced.     This  led  to  innovation;  and 
what  was  excused  as    necessary  or   desirable  innovation 
in  one  generation,  came  to  be  revered  as  custom  in  the 
next;    and    thus  have  been  brought  about,   slowly    but 
steadily,   those  numerous   and  important  changes  in  the 
Hindu  law,  which  may  be  seen  at  a  glance  by  comparing 
the    prevailing    practices    of    the     Hindus    with    those 
enjoined    or  reprobated    in  the  Institutes  of    Manu    or 
any  other  ancient   sage.     Instances  might  be    multiplied 
in    which  practices    prohibited    by    Manu    have   become 

'  Macnaghteo's  Hindu  Law,  pp.  223,  224  (Translation  of  the  Mitak- 
§hara)  ;  1  Strange,  pp.  321—323. 
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Lecture  I.  prevalent,  whilst  others  allowable  in  his  time  have  be- 
come not  only  obsolete,  but  actually  repugnant  to  the 
feelings  of  the  people.* 

Different  To  this  modc   of  development    of  the  Hindu  law  by 

Scll«>ol8  of 

UinduUw.  the  displacement  of  old  and  obsolete  rules  by  growing 
usages,  the  interpretation  of  texts  by  commentators  has 
served  as  an  important  auxiliary.  Each  commentator, 
under  the  guise  of  interpretation,  often  moulded  the 
ancient  texts  according  to  his  own  views  of  justice 
or  expediency.  And  as  the  authority  of  each  commen- 
tator was  received  in  some  places,  and  rejected  in  others, 
there  arose  what  have  been  styled  the  different  schools 
of  Hindu  law.  They  are  five  in  number,  viz,,  the 
Benares,  Mithila,  Bengal,  Dravida,  and  Maharashtra 
schools.* 

I  ought  in  this  place  to  notice  an  objection  raised 
by  some  eminent  scholars  and  lawyers*  against  the 
assumption  of  the  existence  of  different  schools  of  Hin- 
du law.  The  term  'School*  was,  I  believe,  first  used 
by  Colebrooke  with  reference  to  the  diversity  of  doctrine 
prevailing  in  different  parts  of  India  on  points  of  law.* 
Some  critics  then  took  exception  to  the  appropriate- 
ness of  the  term,  but  Colebrooke  himself  answered 
his  critics,*  and  the  expression  'Schools  of  law'  has 
since  become  current  in  Anglo-Indian  law  literature. 
The  present  objection  relates  not  to  the  propriety  of  the 

^  See,  for  instance,  Mann,  IV,  16.  80 ;  X,  117  ;  and  the  General  Note 
to  Mann  in  Sir  W.  Jones's  translation. 

•  1  Strangers  Hindn  Law.  pp.  315 — .319. 

'  BnmeU  and  Nelson.  See  A  View  of  the  Hindn  Law,  &c.,  by  the 
latter,  pp.  20,  21. 

*  1  Strange,  p.  315.  *  1  Strange,  p.  319. 
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name,  but  to  the  reality  of  the  thing  named.  Now  it  is  Leotubb  I. 
not  denied  that  different  commentaries  on  Hindu  law  are 
followed  in  different  parts  of  India,  and  that  they  differ 
from  one  another  in  point  of  doctrine  in  some  respects ; 
but  these  differences  are  not  admitted  to  be  numerous,  and 
it  is  urged  that  the  idea  of  schools  of  law  is  foreign  to 
Hindu  lawyers.  Whether  the  diversity  of  doctrine  in 
different  parts  of  India  is  so  considerable  as  to  justify  the 
use  of  the  phraseology  in  question,  I  need  not  here  pause  to 
consider,  as  I  shall  have  ample  occasion  hereafter  to  point  out 
the  nature  and  extent  of  such  diversity,  in  connection  with 
the  law  on  the  subject  of  stridhxin.  For  the  present,  it  will 
be  sufficient  to  say  that  two  well-known  writers  on  Hindu 
law,  Srikrishna  Tarkalankar  and  Mitramisra,  evidently 
recognize  the  existence  of  different  schools  of  law  when  they 
speak  of  the  doctrine  of  the  Mithila  lawyers,  the  doctrine 
of  the  Eastern  lawyers,  and  that  of  the  Southern  law- 
yers.* The  expression  schools  of  law  is  not,  therefore, 
altogether  foreign  to  Hindu  law ;  and  as  it  represents  a  real 
distinction,  it  may  conveniently  be  retained. 

There  is  one  other  point  in  connection  with  the  schools 
of  Hindu  law  which  deserves  n6tice,  namely,  the  deter- 
mination of  their  geographical  limits.  Baboo  Prasanna 
Kumar  Tagore  has  annexed  to  his  translation  of  the  Yivada 
Chintamani  a  map  of  ancient  Mithila,  but  it  is  not  easy  to 
say  that  the  Mithila  school  does  not  extend  beyond  the 
boundaries  of  ancient  Mithila.  Mr.  Morley  observes,  that 
it  would  be  almost  impossible  to  define  with  accuracy  the 
limits  of  these  several  schools,   though    he  has  roughly 


»  Dajakrama  Sangraha,  Ch.  VII ;  Viramitrodoya,  2  W.  &  B.,  101. 
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LectubeI.  indicated  these  limits  to  some  extent/  The  question, 
whether  any  particular  locality  falls  within  the  limits  of  a 
particular  school,  will,  in  every  case,  have  to  be  determined 
by  evidence  showing  what  authorities  are  mainly  foUowed 
in  that  locality. 

It  will  be  seen  from  the  foregoing  observations  that 
the  Hindu  law  is  a  body  of  rules  intimately  mixed  up 
with  religion,  and  it  was  originally  administered  for  the  most 
part  by  private  tribunals.  The  system  was  highly  elastic, 
and  had  been  gradually  growing  by  the  assimilation  of 
new  usages  and  the  modification  of  ancient  text-law  under 
the  guise  of  interpretation,  when  its  spontaneous  growth 
was  suddenly  arrested  by  the  administration  of  the  countrj^ 
passing  to  the  hands  of  the  English,  and  a  degree  of  rigi- 
dity was  given  to  it  which  it  never  before  possessed. 
Sources  of  the      I  now  come  to  Consider  the  sources  of  the  Hindu  law. 

Hindu  law.  -ir         •         i    -^r   • 

These,  according  to  Manu  and  Yajnavalkya,^  are  the  Sruti 
or  the  Veda,  the  Smriti  or  the  codes  of  law,  and  approved 
usage.  A  more  practical  division  of  the  sources  of  the  Hindu 
law  at  the  present  day  would  be  that  into  the  following 
three  classes — the  original  authorities  consisting  of  the 
texts  and  the  commentaries,  custom,  and  judicial  decisions. 
Original  The  original  authorities  on  Hindu  law  are  the  SnUis, 

authorities. 

the  Smritis,  and  the  commentaries.  Every  Hindu  appeals 
to  the  Veda  as  the  ultimate  source  of  his  law  and  religion, 
though  it  may  be  said,  without  the  slightest  exaggeration, 
that  his  actual  practices  at  the  present  day  differ  from 
those  enjoined  in  the  Vedas  as  widely  as  the  language  he 
now  speaks   differs   from   the   language   of   those   sacred 


*  Morley's  Digest,  Introdn.,  pp.  clxxxix — cxcii, 

•  II,  12.  ^  I,  7. 
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^writings.     The   fact,  moreover,  that  legal  rules  ai-e  given  in  Lkotdrk  l, 

the   Vedds  only  incidentally  and  occasionally,*  must  have 

made  reference  to  them  on  questions  of  law   extremely 

inconvenient.     Thus  the  Smritis  or  the  institutes  of  the 

sages,  which  are  professed  to  be  based  on  the  Vedas,  gradually 

became  the  sole  exponents  of  the  Vedic  authority ;  and 

though  by  a  rule  of  interpretation,*  if  the  Sruti  and  the 

Smriti  differ  on  any  point,  the  former  is  to  prevail,  such 

differences  were  seldom,  if  ever,  discovered;  and  in  course 

of  time,  the  institutes  came  to  be  regarded  as  infallible 

guides,  rendering  further   reference  to  any   higher  source 

unnecessary.     But  if  the  veneration  in  which  the  Vedas 

are  held  at  the  present  day  is  only  theoretical,  the  deference 

shown  to  the  Smritis  is  almost   equally  so.     Numerous 

instances  may  be  given  in  which  practices  reprobated  by  the 

sages  have  become  common,  while  others  allowed  by  them 

have  become  actually  prohibited.     Thus,  to  give  one  instance 

out  of  many,  in  the  Institutes  of  Manu  there  is  a  clear 

prohibition  against  intermarriage  with  the  daughter  of  a 

maternal   uncle,*  while  marriage  with  a  girl  of  an  inferior 

caste  is  allowed  ;  ♦  and  yet,  at  the  present  day,  the  former 

practice  is  common  in  Southern  India,*  while   the  latter 

is  regarded  as  prohibited.*     However  strange  it  may  seem 

that  the  Hindu  should  profess  to  allow  a  body  of  rules, 

and  yet  observe  practices  widely  at  variance  with  them, 

and  howsoever  he  may  be  charged  with  inconsistency  for 

this  difference  between  his  creed  and  his  conduct,  the  fact 


*■  1  West  and  Biihler  8  Digest  of  Hindu  Law,  Introdn.,  p.  xxxvii. 
■  See  the  text  of  Vyasa  cited  in  Vidyasagar's  Widow  Marriage,  4th 
€d.,  p.  14.  ^  III.  5.  *  III,  12,  13. 

*  2  Strange,  pp.  164,  165. 

*  General  Note  to  Sir  W.  Jones's  translation  of  Manu. 
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Lbctukb  I.  of  this  difference  should  never  be  ignored  by  the  Courts  ; 
and  they  ought  never  to  impose  upon  the  Hindu  people 
any  rule  of  law,  simply  because  it  finds  a  place  in  the 
Institutes  of  Manu  or  Yajnavalkya,  without  ascertaining 
whether  it  is  living  law  or  dead  letter.  This  has  been  very 
clearly  recognized  by  the  highest  judicial  authority.  The 
Judicial  Committee  observe : — "  The  duty,  therefore,  of  an 
European  Judge,  who  is  under  the  obUgation  to  administer 
Hindoo  Law,  is  not  so  much  to  inquire  whether  a  disputed 
doctrine  is  fedrly  deducible  from  the  earliest  authorities,  as 
to  ascertain  whelher  it  has  been  received  by  the  particular 
School  which  governs  the  district  with  which  he  has  to 
deal,  and  has  there  been  sanctioned  by  usage.  For,  under 
the  Hindoo  system  of  law,  clear  proof  of  usage  will  out- 
weigh the  written  text  of  the  law."  * 

It  is  the  commentaries,  therefore,  that  form  the  most  im- 
portant branch  of  the  original  authorities  on  Hindu  law. 
If  these  commentaries  had  been  sufficiently  precise  and 
exhaustive  on  all  important  points  of  law,  the  administra- 
tion of  Hindu  law  by  the  Anglo-Indian  Courts  would  have 
been  far  more  satisfsictory  than  it  is.  Whilst  every  one 
must  admire  the  wise  and  just  policy  of  the  British  Gov- 
ernment in  not  interfering  with  the  civil  law  of  the 
Hindus,  the  untiring  perseverance  of  English  scholars  in 
making  the  sources  of  that  law  accessible  to  English 
judges,  and  the  scrupulous  care  of  those  judges  in  ad- 
ministering that  law  as  correctly  as  possible,  no  intelligent 
observer  can  help  being  dissatisfied  with  the  uncertainty 
and  incorrectness  which  often  mark  this  branch  of  Indian 


*  The  Ck>Uector  of  Madura  v.  Muttu  Ramliuga  Satthupathj,  10  W.  R. 
(P.  C),  21. 
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case-law.  The  difficulty  lies  in  the  nature  of  the  subject.  Lkcturk  i. 
The  commentaries  on  Hindu  law  are  more  like  speculative 
disquisitions  on  points  of  law  than  practical  treatises  for 
the  guidance  of  judges.  They  treat  of  some  questions  at 
great  and  unnecessary  length,  while  they  leave  others  al- 
most imtouched.  The  judges  of  the  native  Courts,  who 
were  mostly  arbitrators  with  considerable  local  know- 
ledge, used  to  supply  these  deficiencies  in  the  written  law, 
either  from  their  knowledge  of  local  usage  or  from 
their  knowledge  of  law  derived  from  tradition ;  but  such 
knowledge  is  not  always  within  the  reach  of  foreign 
judges.  Perhaps  the  only  commentary  which  bears  the 
character  of  a  practical  treatise  on  law  in  the  eye  of  an 
English  lawyer  is  the  Dayakrama  Sangraha  of  ^krishna 
Tarkalankar. 

Custom  is  another  important  source  of  law,  and  EQndu  Custom, 
sages  have  repeatedly  declared  the  authority  and  binding 
force  of  custom.    I  have  already  referred  to  Manu  and 

Tajnavalkya  to  show  that  approved  usage  is  a  source  of 
law.  Manu  further  ordains  that  "  immemorial  custom  is 
transcendent  law,  approved  in  the  scared  scripture,  and  in 
the  codes  of  divine  legislators,"  *  and  he  directs  kings  to 
observe  *'  rides  drawn  from  local  usages  "  ■  in  the  decision  of 
cases.  So  a  text  of  the  Vamana  Purana,  quoted  by  Yachaspati 
and  Raghunandana,  declares  : "  ''A  man  should  not  neg- 
lect the  approved  customs  of  districts,  the  equitable  rules 
of  his  family,  or  the  particular  laws  of  his  race.  In  what- 
ever country  whatever  usage  has  passed  through  succes- 
sive generations,  let  not  a  man  there  disregard  it ;  such 


*  1,106.  ■  VIII,  a 
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LicTUBK  I.  usage  is  law  in  that  country.'*  *  And  there  is  the  well  known 
saying  in  the  Mahabharat, — "  Reasoning  is  not  reliable ;  the 
Vedas  differ  from  one  another ;  and  there  is  no  sage 
whose  doctrine  can  be  safely  accepted; — the  true  rule  of  law 
is  not  easy  to  be  known ; — the  ways  of  venerable  persons 
are,  therefore,  the  best  to  follow."  *  Nor  is  this  respect 
for  custom  a  mere  theoretical  doctrine  of  Hindu  law. 
Though  in  Upper  India  and  the  Gangetic  provinces, 
which  have  been  the  seat  of  Aryan  influence  from  very 
early  times,  customs  in  derogation  of  the  Brahmanical 
law  are  not  very  numerous,  yet,  in  places  outside  of 
those  provinces,  as  Assam  and  Orissa,  and  throughout 
Southern  India,  where  the  Aryan  settlers  seem  to  have 
migrated  at  a  later  epoch,  the  preponderance  of  the  abori- 
ginal element  in  the  population  has  brought  into  existence 
numerous  usages  directly  at  variance  with  that  law,  which 
govern  the  conduct  of  men  in  the  most  important  aflTaii-s 
of  life.  Accordingly,  the  Privy  Council  have  laid  down  the 
rule  that,  in  Hindu  law,  *'  clear  proof  of  usage  will  out- 
weigh tlie  written  text  of  the  law  ; "  "  and  in  some  of  the 
later  enactments  of  the  Legislature,  such  as  the  Punjab  Laws 
Act  and  the  Madras  Civil  Courts'  Act,*  it  is  provided  that 
in  cases  in  which  the  Hindu  law  has  been  modified  by 
custom,  such  custom,  and  not  the  Hindu  law,  shall  form 
the  rule  of  decision. 

But  then  there  arises   the    question,    how   to    ascei-tain 
these  usages.     If  they  are  to  be  ascertained  by  the  judge,s 


*  Colebrooke'8  Digest,  Bk   I.  Ch.  Ill,  98.  9^. 

*  Vana  Parva,  Ch.  312. 

*  The  Collector  of  Madura  r.  Muttu  Ramlinga  Satthupathy,  10  W.  R. 
(P.  C).  21. 

^  Act  IV  of  1872.  8.  6:  Act  III  of  1873.  s.  16. 
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from  the  examination  of  private  individuals,  then,  as  the  Lecture  1. 
Government  of  Bombay  in  a  Minute  recorded  in  1823 
pointed  out,  "  the  looseness  of  tradition  must  lead  to  con- 
trary opinions,"  and  there  would  also  be  "  the  chance  of 
corruption,  fJEiction,  favor,  and  other  sources  of  partiality 
among  the  witnesses."  ^  To  obviate  this  difficulty,  under 
the  direction  of  the  Local  Government,  Steele  prepared  his 
admirable  compilation  of  the  Law  and  Custom  of  Hindoo 
Castes  in  the  Bombay  Presidency.  Similar  compilations 
for  the  other  Presidencies  are  certainly  a  desideratmn.  It  is 
true  that  customs  which  have  once  been  judicially  recog- 
nized can  be  ascei*tained  from  the  records  of  the  Courts ; 
but  we  must  not  suppose  that  these  are  all  the  customs 
that  ought  to  have  binding  force.  The  Madras  High  Court 
has,  it  is  true,  laid  down  a  contrary  doctrine,  viz.,  that  "  no 
custom  how  long  soever  continued,  which  has  never  been 
judicially  recognized,  can  be  permitted  to  prevail  against 
distinct  authority ; "  ^  but  this  ruling  is  opposed  to  the 
dictum  of  the  Judicial  Committee  already  quoted ;  and 
with  all  deference  to  the  learned  judges  who  laid  it  down, 
it  is,  I  think,  equally  opposed  to  reason.  For  its  effect 
would  be  to  uphold  those  customs  only  which  by  a  mere 
accident  have  received  judicial  recognition  already ;  whilo 
other  customs  equally  good  and  vaild  in  other  respects^ 
would  be  ignored  altogether,  merely  because  they  have  not 
been  questioned  hitherto,  and  have  not,  therefore,  had  any 
opportunity  of  receiving  judicial  recognition  yet. 

In  order  that  a  custom  may  have  the  force  of  law,  it  is 
necessary  that  it  should  fulfil  certain  conditions.     It  must 


'  Steele's  Law  and  Castom  of  Hindoo  Castes,  Pref .,  p.  iv. 
'  Narasammal  v.  Balaramacharlu.  1  Mad..  424. 
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Lecture  I.  be  of  long  standing,  so  as  to  show  that  it  has  by  comrnon 
consent  been  submitted  to  as  the  established  governing 
rule  of  the  particular  family,  class,  or  district  of  country.* 
Upon  the  question  how  old  a  custom  in  this  coimtry  must 
be  shown  to  be  in  order  that  it  may  have  legal  force,  the 
following  observations  of  Sir  Charles  Grey,  C.  J.,  may  be 
usefully  consulted :  "  Although  in  this  country  we  cannot 
go  back  to  that  period  which  constitutes  legal  memory  in 
England,  viz.,  the  reign  of  Richard  I,  yet  still  there  must 
be  some  limitation  without  which  a  custom  ought  not  to  be 
held  good.  In  regard  to  Calcutta,  I  should  say  that  the 
Act  of  Parliament  in  1773,  which  established  the  Supreme 
Court,  is  the  period  to  which  we  must  go  back  to  find  the 
existence  of  a  vaild  custom,  and  that,  after  that  date,  there 
can  be  no  subsequent  valid  custom,  nor  any  change  made 
in  the  general  laws  of  the  Hindus,  unless  it  be  by  some 
Regulation  by  the  Governor-General  in  Council,  which 
has  been  registered  in  this  Court.  In  regard  to  the  mofus- 
sil,  we  ought  to  go  back  to  1793;  prior  to  that  there 
was  no  registry  of  the  Regulations,  and  the  relics  of  them 
are  extremely  loose  and  uncertain."  '  A  custom  must  also 
be  certain,  invariable,  and  continuous.* 
Judicial  deci-  I  ^^^  come  to  the  third  and  the  most  important  branch 
of  the  sources  of  Hindu  law — -judicial  decisions.  Though 
the  Hindu  does  not  yield  to  the  English  lawyer  in  his 


*  Sivanananja  Pemmal  Sethurayar  v,  Mntta  Bamalinga  Sethnrayar, 
3  Mad.,  77. 

*  Clarke's  Bep.,  113, 114  ;  Shama  Charan^a  Vyavastha  Darpana,  p.  314>, 
note. 

'  Rajah  Rajkishen  Singh  v,  Ramjoy  Surma  Mozoomdar  and  others, 
19  W.  R.,  12  ;  Ramalakflhrni  Ammal  v.  Slvanantha  Perumal  Sethurayar, 
H  Moo.  I.  A.,  570. 
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respect  for  precedent,  yet,  owing  perhaps  to  the  fact  that  Lecture  I. 
the  decisions  of  Hindu  courts  were  never  recorded  in 
writing,  case-law  never  formed  a  part  of  the  juridical  system 
of  the  Hindus.  But  since  the  establishment  of  the  Anglo- 
Indian  Courts,  judicial  decisions  have  not  only  become  a 
source  of  the  Hindu  law,  but  have  been  the  chief  agency 
by  which  changes  have  been  effected  in  that  law.  Except 
in  a  few  rare  instances,  the  British  Indian  Legislature  has, 
in  pursuance  of  the  policy  of  religious  toleration,  abstained 
from  interfering  with  the  Hindu  law.  Nor  has  any  new 
commentator  been  able  to  modify  the  law  by  engrafting  his 
own  views  on  it  ;  for,  with  the  establishment  of  the  British 
rule  in  India,  the  doctrine  has  been  established  that  the 
power  of  effecting  changes  in  the  existing  law  is  vested 
exclusively  in  the  Legislature.  So  that,  for  nearly  a 
c^itury,  the  progress  that  Hindu  law  has  made  has  been 
due  entirely  to  the  action  of  the  Courts.  One  distinctive 
feature  of  this  progress  is  the  development  of  the  distinc- 
tion between  legal  and  moral  injunctions,  and  the  separa- 
tion of  the  religious  element  in  the  law  from  the  civil. 

Some  of  the  decisions  on  Hindu  law,  though  professing 
to  be  founded  on  the  written  law,  have,  either  from  an 
imperfect  understanding  of  that  law,  or  from  a  designed 
non-compliance  with  its  purely  religious  injunctions,  deviated 
completely  from  the  original  rule ;  and  the  question 
arises,  how  far  they  are  entitled  to  be  followed  in  prefer- 
ence to  the  original  authorities.  While,  on  the  one  hand, 
lawyers  who  set  a  high  value  on  the  uniformity  and  con- 
sistency of  the  law,  maintain  that  these  decisions  ought  to 
be  followed ;  on  the  other  hand,  scholars  who  have  critic- 
ally studied  the  subject,  and  who  place  an  equally  high 
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Lkctitrk  I.  value  on  the  con-ectness  of  the  law,  protest  against  the 
perpetuation  of  error.  No  doubt,  there  are  arguments 
in  favor  of  both  sides.  Where  a  decision  at  variance  with 
the  original  authorities  stands  alone  and  has  not  been 
followed,  there  will  be  no  inconvenience  in  departing  from 
it  when  the  error  is  discovered.  But  where  a  decision, 
though  erroneous,  has  been  followed  as  a  precedent  in  a  series 
of  cases,  the  solution  of  the  question  involves  some  diffi- 
culty. For,  though  it  is  wrong  to  perpetuate  an  error,  it 
would  hardly  be  right  to  rectify  the  error  by  unsettling  the 
law  and  overruling  a  precedent  which  might  have  long 
been  the  basis  of  men's  expectations  and  conduct.  Where 
there  has  been  a  imiform  current  of  decisions,  notwith- 
standing that  they  may  be  erroneous,  the  reasons  for 
following  them  will,  on  the  whole,  be  found  to  prepon- 
derate, imless  the  error  appears  to  be  so  clear  as  to  lead  to 
a  fair  presumption  that  the  rule  laid  down  in  the  decisions 
could  not  have  been  unilbrmly  accepted  as  settled  law  by 
the  profession  or  the  public.  But  the  question  is  one  of 
degree.  What  is  meant  by  a  uniform  current  of  decisions^ 
and  how  clear  the  error  involved  must  be  in  order  to 
justify  departure  from  established  precedents,  are  questions 
for  the  determination  of  which  no  hard  and  fast  rule  can 
be  laid  down. 

Who  are  gov-      I  pass  on  to  the  consideration  of  the  third  question — Who 

eriied  by    the  *  j*  ^ 

Hindu  law.  are  govemcd  by  the  Hindu  law  ? — a  question  of  much 
practical  importance,  and  not  altogether  free  from  difficulty. 
The  readiest  answer  which  one  would  be  tempted  to  return 
to  the  question  is,  that  the  Hindus  are  the  people  who  are 
governed  by  the  Hindu  law ;  and  this,  no  doubt,  is  in 
accordance  with  the  provision  of  the  Chartei-s  of  the  several 
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High  CJourts  and  the  different  Civil  Courts'  Acts/  which  Lkotuub  I. 
declare  that  in  cases  relating  to  marriage,  succession,  and  a 
few  other  matters,  the  Hindu  law  shall  apply  to  Hindus. 
But  the  question  then  arises,  who  are  the  Hindus?  The 
name  *  Hindu '  is  not  very  definite  in  its  signification.  In 
the  Anglo-India  law-language  of  the  last  century,  the  word 
'  Gentoo*  (a  word  of  curious  derivation  and  supposed  to  be 
connected  with  gentoo,  or  reMier  jantu,  an  animal,  and 
gentile,  a  pagan)  occurs  as  a  frequent  substitute  for  it;  and 
Halhed,  the  translator  of  the  Digest  of  Hindu  Law  known 
as  the  Code  of  Gentoo  Laws,  tells  us  that  that  word  was  used 
as  a  name  for  those  who  professed  the  Brahmanical  religion.' 
The  word  '  Hindu '  is  of  foreign  origin,'  and  is  derived  from 
the  word  *  Indus '  or  '  Sindhu ' ;  and  it  wa^  used  by  the  Ma- 
homedans  to  designate  the  people  living  to  the  east  of  that 
river.  Etymologically,  therefore,  the  word  means  an  inha- 
bitant of  India,  and  applies  to  a  Buddhist  as  much  as  to  a 
Vaislmava.  But  this  evidently  is  not  its  meaning  in  the 
enactments  above  referred  to.  There  are  indications  in  the 
law*  from  which  it  is  dear  that  '  Hindu '  in  legal  phraseo- 
logy originally  meant  a  bond  fide  follower  of  the  Brahman- 
ical religion,  or,  as  the  Privy  Coimcil  in  the  case  of  Abra-- 
ham  V.  Abraham*  expressed  it,  a  Hindu  not  by  birth 
merely  but  by  religion  also.  And  considering  that  it  is  in 
pursuance  of  the  policy  of  religious  toleration  that  the  Leg- 

»  Act  VI  of  1871,  s.  24  ;  Act  IV  of  1872,  s.  5;  Act  III  of  1873,  8.  16. 

*  Code  of  Gentoo  Laws,  Pref.,  p.  xxii. 

'  In  the  Memtantra,  quoted  in  the  Sabdakalpadrnma,  the  word 
'  Hindu'  is  sought  to  be  derived  from  two  Sanskrit  words  Shui  (low), 
and  Dotayati  (condemns)  ;  so  that  a  Hindu  would  mean  one  who  con- 
demns the  low ;  but  this  Tantra  bears  evident  traces  of  recent  fabrica- 
tion, and  the  derivation  it  gives,  however  flattering  to  the  national  pride 
of  the  Hindus,  must  be  given  up  as  incorrect. 
.    *  See  Ben.  Reg.  VII  of  1832,  s.  9.  »  I  W.  E.  (P.  0.).  1. 

C» 
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Lectitub  I.  islature  has  abstained  from  enacting  territorial  laws  appli* 
cable  to  all  India,  and  has  allowed  particular  races  to  be  gov- 
erned by  their  own  laws,  one  would  expect  this  to  be  the  sense 
in  which  th^  term  is  used  in  above-mentioned  Acts.  But  it 
would  hardly  be  right  at  the  present  day  to  limit  the  applica- 
tion  of  the  term  to  bond  fide  followers  of  the  Brahmanical 
faith.  To  say  nothing  of  those,  and  they  are  not  a  few, 
whose  observance  of  Hinduism  is  mere  matter  of  outward 
form  and  social  convenience,  there  are  classes  of  persons, 
such  as  the  Brahmas,  who  do  not  observe  even  that  out- 
ward  forfh.  Such  persons  cannot  be  called  Hindus  in 
the  above  sense  of  the  term ;  and  yet  it  w^ould  be  going 
too  far  to  hold  that  they  are  not  Hindus  within  the  mean- 
ing, for  instance,  of  section  331  of  Act  X  of  18G5, 
and  that  succession  to  their  property  should  be  regulated 
by  the  Indian  Succession  Act,  and  not  by  the  Hindu 
law.  To  include  such  persons  within  the  category  of  Hin- 
dus, we  must  extend  the  meaning  of  the  term,  and  take  it 
tp  signify  not  only  Hindus  by  religion,  but  also  their  des- 
cendants who  have  not  openly  abjured  the  Hindu  religion. 

It  remains,  however,  to  ascertain  who  are  Hindus  by  reli- 
gion. For  our  present  purpose,  we  may  divide  the  popu- 
lation of  India  into  three  sections,— ^/irs^,  the  descendants 
of  the  aboriginal  tribes  who  have  more  or  less  avoided 
complete  conversion  to  the  Brahmanical  religion;  second,  the 
descendants  of  the  early  Aryan  settlers  and  of  ^uch  aborig- 
inal races  as  have  been  completely  absorbed  in  the  Aryan 
community ;  and,  third,  modem  settlers  of  various  religious 
persuasions,  such  as  Mahomedans,  Christians,  and  Parsis. 
As  the  third  class  can  never  be  confoimded  with  the 
Hindus,  we  may  leave  it  out  of  consideration.  The  second 
division,  which  comprises  the  Hindus  properly  so  called. 
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has  never  been  completely  homogeneous  in  religion,  and  Lecture  I. 
it  has  thrown  off  various  sects  at  different  times.  But  as 
this  heterogeneous  body  and  its  numerous  offshoots  admit 
more  or  less  thfe  authority  of  the  Vedas,  and  conform  to  a 
few  other  fundamental  tenets  of  the  Brahmanical  faith,  the 
highly  tolerant  character  of  that  faith  admits  them  all  as 
being  within  the  pale  of  orthodoxy,  and  so  they  may  all  be 
regarded  as  Hindus.  There  are  only  three  Indian  sects  of 
importance — the  Buddhists,  the  Jainas,  and  the  Sikhs — ^who 
have  entirely  repudiated  Brahminism,  and  who  ought  to  be 
excluded  from  the  category  of  Hindus ;  and  judging 
from  the  language  of  certain  enactments^  in  which  those 
three  sects  are  mentioned  as  classes  co-ordinate  with  the 
Hindus,  it*  would  follow  that  the  Legislature  intends  such 
exclusion.  But  I  may  observe  that,  in  the  absence  of  evi- 
dence of  any  separate  law  or  usage  governing  these  sects, 
the  Hindu  law  has  been  held  to  apply  to  them.*  The  first 
section  comprises  a  considerable  portion  of  the  population 
of  the  Madras  Presidency  and  Central  India,  and  the  hill 
tribes  of  various  other  parts  of  India.  Their  customs  and 
their  religion  differ  widely  from  those  of  the  Hindus.properly 
so  called.  They  have  no  codes  of  law,  but  in  some  instan- 
ces they  have  adopted  much  that  is  Hindu  in  their  customs 
and  religion,  and  some  of  these  tribes,  such  as  the  Koch 
and  others,  have  been  described  by  Dalton  as  the  hinduised 
aborigines  of  India.*  These  semi-Hindu  races  have  been 
sometimes  regarded  as  Hindus,  and,  therefore,  subject  to 


»  Act  XVII  of  1876,  8.  4  ;  Act  XXI  of  1870. 

'  Lalla  Moh^i^  Pershad  v.  Massamat  Kundun  Koowar,  8  W.  B.,  116  ; 
Lopes  r.  Lopes,  5  Bom.,  O.  G.  J.,  185  ;  Bhagvandas  Tejmal  r.  Rajmal, 
10  Bom.,  258.  259.  See  also  Sheo  Singh  Rai  v.  Dakho,  I.  L.  B. ,  1  All.,  686. 

'  Descriptiye  Ethnology  of  Bengal,  pp.  2,  89,  &o. 
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Lecture  I.  the  Hindu  law.  But  this  is  an  error  which  proceeded  from 
our  ignorance  of  the  customs  and  religion  of  these  races.  As 
more  is  now  known  of  them  than  before,  better  provision  is 
now  made  for  the  administration  of  justice  to  them.  Thus 
we  find  in  the  Civil  Courts  Acts  and  Local  Laws  Acts,  that, 
in  addition  to  Hindu  law,  custom,  which  is  the  chief  source 
of  their  law,  is  expressly  declared  to  be  the  rule  of  decision 
in  certain  cases. 
How  far  Hin-  Though  the  Hindu  law,  being  only  the  personal  law  of 
to  persons       the  Hindus,  can  have  no  binding  force  on  any  one  who 

other  than  ^    ^  °  "^ 

Hindus.  rcnounces  the  Hindu  religion,  yet,  he  may,  if  he  chooses, 

"  abide  by  the  old  law,  notwithstanding  he  has  renounced 
the  old  religion."  This  doctrine  was  laid  down  by  the 
Privy  Council  in  the  case  of  Abraham  v,  Abraham,^  Lord 
Kingsdown,  in  delivering  the  judgment  of  the  Judicial 
Committee  in  that  case,  observed: — "The  profession  of 
Christianity  releases  the  convert  from  the  trammels  of  the 
Hindoo  law,  but  it  does  not  of  necessity  involve  any 
change  of  the  rights  or  relations  of  the  convert  in  matters 
with  which  Christianity  has  no  concern,  such  as  his  rights 
and  interests  in,  and  his  powers  over,  property.  The 
convert,  though  not  boimd  as  to  such  matters  either  by  the 
Hindoo  law  or  by  any  positive  law,  may,  by  his  course  of 
conduct  after  his  conversion,  have  shown  by  what  law  he 
intended  to  be  governed  as  to  these  matters.  He  may  have 
done  so  either  by  attaching  himself  to  a  class  which,  as 
to  these  matters,  has  adopted  and  acted  upon  some  parti- 
cular law,  or  by  having  himself  observed  some  family  usage 
or  custom,  and  nothing  can  surely  be  more  just  than  that 
the  rights  and  interests  in  his  property,  and  his  powers 


»  1  W.  R.  (P.  C),  1. 
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over   it,   should  be  governed  by   the  law  which  he  has  Lecture  I. 
adopted  or  the  rules  he  has  observed." 

It  is  to  be  observed  that  this  liberty  of  renouncing  or 
abiding  by  the  Hindu  law,  extends  only  to  matters  not 
provided  for  by  legislation.* 

I  shall  now  make  a  few  general  observations  on  the  The  instjtation 

institution  of  Marriage.    Marriage,  as  you  all  know,  means 

union  between  man  and  woman  for  certain  social,  and 

sometimes  religious,  purposes.   Considering  the  great  variety 

of  forms  which  this  relation  has  assmned  in  diflFerent  ages 

and  countries,  it  would  not  be  easy  to  give  a  more  precise 

general  definition  of  it. 

The  next  point  for  enquiry  is,  what  is  the  origin  of  this  Primitive  no- 
tions regMrd- 

institution.     The  strong  moral  sentiment  with  which  it  is  ing  the  reU- 

...  ^^^^  ®^  '^* 

associated  in  the  minds  of  men  in  civilized  society,  and  the  >«*«■• 

firm  conviction  they  have  of  its  necessity  for  the  preser- 
vation and  well-being  of  the  race,  have  led  most  people  to 
think  that  marriage  is  a  natural  relation,  and  must  have 
existed  from  the  infancy  of  mankind ;  and  deviations  from 
their  own  ideal  of  this  natural  relation,  as  well  as  the 
observance  of  formalities  which  seem  unnecessary  to  the 
creation  of  such  relation,  are  either  regarded  as  puzzling 
anomalies,  or  explained  away  as  abnormal  practices — the 
result  of  human  caprice.  Thus  the  polyandry  of  Thibet 
is  viewed  as  a  shocking  practice,  and  the  mock  fight  attend- 
ing the  celebration  of  marriage  among  the  Ehonds  of 
Orissa'  is  regarded  as  a  foolish  and  unmeaning  custom. 
And  yet  we  have  convincing  evidence  that  they  are  survi- 
vals of  old  practices  which  were  once  common  and  re- 
garded as  natural.    The  truth  is,  that  to  understand  social 

*■  Joseph  VaUiiar  of  Nazareth,  7  Mad.,  121. 

*  M'Lennaii*8  Primitive  Marriage,  2nd  ed.,  pp.  20,  21. 
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Lecture  I.  institutions  properly,  you  must  know,  not  only  what  they 
are,  but  also  what  they  have  been.  They  do  not  stand 
isolated  from  the  past,  and  are  often  unintelligible  without 
a  knowledge  of  the  past.  The  chief  sources  of  such  know- 
ledge are  the  study  of  the  laws  and  legends  of  ancient 
societies,  which  always  bear  traces  of  a  very  remote  past, 
and  the  observation  of  the  present  condition  of  savage 
people,  which  represents  a  past  stage  of  social  progress. 
It  is  true  that  this  second  source  of  knowledge  h&s  been 
sometimes  characterized  as  "  the  slippery  testimony  con- 
cerning savages  which  is  gathered  from  travellers*  tales ; "  * 
but  as  such  evidence  has  not  been  shown  to  be  untrust- 
worthy, it  is  acted  upon  by  those  who  have  devoted  their 
best  attention  to  it.«  From  such  evidence.  Sir  John  Lubbock 
has  shown  that  marriage  as  we  understand  it,  was  unknown 
to  primitive  man,  and  that  the  earlier  notions  about  it  wei-e 
very  diflFerent  from  those  prevailing  in  advanced  society. 
"  Marriage,"  says  he,  "  and  the  relationship  of  a  child  to  its 
father  and  mother,  seem  to  us  so  natural  and  obvious,  that 
we  are  apt  to  look  on  them  as  aboriginal  and  general  to  the 
human  race.  This,  however,  is  very  far  from  being  the  case. 
The  lowest  races  have  no  institution  of  marriage ;  true 
love  IS  almost  unknown  among  them;  and  marriage,  in 
its  lowest  phases,  is  by  no  means  a  matter  of  affection 
and  companionship." '  And  in  another  place  he  observes: 
"  Bachofen,  M'Lennan,  and  Morgan,  the  most  recent  authors 
who  have  studied  this  subject,  all  agree  that  the  primitive 
condition  of  man,  socially,  was  one  in  which  marriage  did 
not  exist,  or,  as  we  may  perhaps  for  convenience  call  it, 


'  Maine  8  ViUagc  Communitiefi,  p.  17. 

•  See  Spencer  fl  Sociolofjrji  pp.  713,  714. 

•  Origin  of  Civilisation,  3rd  cd..  p.  67, 
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of  communal  marriage,  where  all  the  men  and  wom^n  in  a  Lecture  I. 
small  community  were  regarded  as  equally  married  to  one 
another."*     The  legend  of  Swetketu,    preserved    in  the 
Mahabharat,"  that  rich  record   of  Indian  traditions,  also 
points  to  the  same  conclusion. 

What  is  termed  communal  marriage  in  the  above  extract, 
is  really  no  marriage  at  all,  but  is  only  another  name  for 
promiscuous  intercourse. 

How  the  institution  of  marriage  was  evolved  out  of  pro-  Origin  of  the 

IT.  «  5 .  /«  /.  institution  of 

miscuity,  and  why  it  assumed  so  many  dinerent  forms,  are  marriage, 
questions  which  can  hardly  be  discussed  within  the  limits 
of  the  present  lecture.  I  must  content  myself  with  barely 
indicating  the  nature  of  the  genesis  of  this  institution, 
and  refer  you  for  further  information  on  the  subject  to 
works  on  Sociology.* 

Though  the  sexual  relation  among  savages  is  of  the 
most  loose  and  indefinite  character,  it  would  be  erroneous 
to  suppose  that  unqualified  promiscuity  could  ever  have 
prevailed.  The  savage  has  his  crude  notions  of  individual 
ownership  as  regards  his  weapons,  implements^  and  dress, 
and  it  is  not  likely  that  he  would  be  altogether  without 
such  notion  as  regards  women.  Thus,  in  the  midst  of  pre- 
vailing promiscuity,  there  would  be  formed  unions  of  some 
d^ree  of  permanence  which  would  be  maintained  by  force 
if  necessary. 

Again,  indefinite  sexual  relation  is  less  favorable  to  the 
welfare  of  the  ofispring  and  the  parents  than  any  definite 
form  of  that  relation.  For,  in  promiscuity  the  paternal 
relation  of  the  child  being  unknown  from  its  uncertainty, 

>  Origin  of  Civilisation,  3rd  ed.,  p.  91. 

s  Adiparva,  Gh.  122. 

•  See  Spencer's  Sociology,  Part  III,  Chs.  Ill— VIII. 
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Lkcture  I.  it  has  to  depend  for  its  subsistence  solely  on  maternal  care 
Thus  the  rearing  of  children  is  imperfectly  provided  for. 
At  the  same  time  it  entails  excessive  labor  on  the  women, 
and  thereby  brings  on  early  decline.  And  the  men,  de- 
prived of  domestic  assistance  of  every  sort,  must  dose 
their  later  years  comparatively  sooner. 

Hence,  by  the  law  of  the  survival  of  the  fittest  in  the 
struggle  for  existence,  groups  having  definite  sexual  rela- 
tions would  evolve  out  of  groups  with  prevailing  promis- 
cuity. I  cannot  describe  this  process  of  evolution  better 
than  in  the  words  of  Herbert  Spencer  :* 

"  Out  of  this  lowest  state,  however,  there  tend  to  arise 
higher  states.  In  two  ways  do  groups  thus  loose  in  their 
sexual  relations  evolve  into  groups  having  sexual  relations 
of  more  definite  kinds. 

"If,  as  we  have  concluded,  prevailing  promiscuity 
was  firom  the  first  accompanied  by  unions  having 
some  duration  —  if,  as  we  may  infer,  the  progeny  of 
such  unions  were  more  likely  to  be  reared  and  more 
likely  to  be  vigorous  than  the  rest, — ^then  the  average 
result  must  have  been  multiplication  and  predominance  of 
individuals  derived  from  such  unions.  And,  bearing  in 
mind  that  among  these  there  would  be  inherited  natures 
leaning  towards  such  unions  more  than  other  natures  lean- 
ed, we  must  infer  that  there  would,  from  generation  to 
generation,  be  an  increasing  tendency  to  such  unions  along 
certain  lines  of  descent.  Where  they  favored  race-main- 
tenance, survival  of  the  fittest  would  further  the  establish- 
ment of  them.  I  say  advisedly — where  they  favored  race- 
maintenance  ;  because  it  is  conceivable  that  in  very  barren 
habitats  they  might  not  do  this.     Sexual  relations  condu- 

*  Sociology,  §  296. 
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cive  to  the  rearing  of  many  children  would  be  of  no  ad-  Lectubb  I. 
vantage  :  the  food  would  not  suffice.  It  may  be,  too,  that 
in  very  inclement  habitats  more  careful  nurture  would  be 
useless ;  since  where  the  hardships  to  be  borne  in  adult  life 
were  extreme,  the  raising  of  children  that  could  not  bear 
them  would  not  help  to  preserve  the  society — nay,  by 
wasting  food  and  effort,  might  prove  detrimental.  The 
ability  of  a  child  to  survive  with  no  care  beyond  that 
which  its  mother  can  give,  may  in  some  circumstances  be  a 
test  of  fitness  for  the  life  to  be  led.  But  save  in  such  ex- 
treme cases,  the  favorable  effects  on  offspring  must  tend  to 
establish  in  a  social  group,  persistent  relations  of  the 
sexes. 

"  The  struggle  for  existence  between  societies  conduces  to 
the  same  effect.  Subject  to  the  foregoing  limitation,  what- 
ever increases  the  power  of  a  tribe,  either  in  numbers  or  in 
vigour,  gives  it  an  advantage  in  war;  so  that  other  things 
equal,  societies  characterized  by  sexual  relations  that  are 
the  least  irregular,  will  be  the  most  likely  to  conquer. 
I  say  other  things  equal,  because  co-operating  causes  in- 
terfere. Success  in  battle  does  not  depend  wholly  on 
relative  numbers  or  relative  strengths.  There  come 
into  play  courage,  endurance,  swiftness,  agility,  skill  in 
the  use  of  weapons.  Though  otherwise  inferior,  a  tribe 
may  conquer  by  the  quickness  of  its  members  in  track- 
ing enemies,  by  cunning  in  ambush,  etc.  Moreover,  if 
among  a  number  of  adjacent  tribes  there  are  no  great  dif- 
ferences in  degrees  of  promiscuity,  conflicts  among  them 
cannot  tend  to  establish  higher  sexual  relations.  Hence 
only  an  occasional  effect  can  be  produced ;  and  we  may 
anticipate  that  which  the  facts  indicate — a  slow  and  very 

irregular    diminution.     In  some  cases,  too,    profusion  of 
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iLpcfruBi  L  food  and  fkvorable  climate  may  render  less  important  the 
advantage  which  the  offspring  of  regular  sexual  relations 
have  over  those  of  irregular  ones.  And  this  may  be  the 
reason  why  in  a  ])lace  like  Tahiti,  where  life  is  so  easily 
maintained  and  children  so  easily  reared,  great  sexual  irreg- 
ularity was  found  to  co-exist  with  large  population  and 
considerable  social  advance. 

"  As,  however,  under  ordinary  conditions  the  rearing  of 
more  numerous  and  stronger  offspring  nuist  have  been 
favored  by  more  regular  sexual  relations,  there  must,  on 
the  average,  have  been  a  tendency  for  the  societies  most 
characterized  by  promiscuity  to  disappear  before  those  less 
characterized  by  it." 

Thus,  marriage  is  first  a  practice,  then  that  practice 
grows  into  a  custom,  and  finally  the  custom  passes  into 
law. 

The  essential  difference  between  promiscuity  and  mar^ 
riage  is  the  exclusiveness  of  the  latter  relation;  and  different 
forms  of  marriage  result  from  the  different  degrees  of  this 
exclusiveness.  These  last  are  determined  by  the  number 
of  parties  to  the  relation,  and  the  duration  of  it.  As  dependh 
ing  upon  the  number  of  parties  to  the  relation,  the  differ- 
ent possible  forms  of  marriage  are  as  follows : — 

L  The  union,  between  a  certain  number  of  males  and 
a  certain  number  of  females,  which  is  the  form  of  marriage 
commonly  prevailing  amongst  the  Nairs  of  Malabar.  This 
IB  but  little  removed  from  promiscuity. 

II.  The  union  between  one  woman  and  several  meq, 
related  or  unrelated.  This  form  of  marriage  is  called  polyr 
aadry,  and  prevails  in  Thibet  and  Ceylon,  where  the  Iuiat 
bands  are  generally  related,  being  most  commonly  brother^ 
I  Mdd  hardly  tell  you  that  th^  marriage  of  Dcaupfdi  wi^ 


Different 
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the  Fandavas,  which  forms  the  subject  of  so  much  discus*  Lxortrftt  1 
sion  in  the  Mahabhamt,  is  an  instance  of  this  kind. 

III.  The  union  between  one  man  and  several  women, 
known  as  polygamy,  or  polygyny,  which  is  found  to  exist 
amongst  the  Hindus,  the  Mahomedans,  and  several  other 
nations. 

IV.  The  union  of  one  man  with  one  woman,  which  il^ 
called  monogamy,  and  which  prevails  in  Christian  countries. 
This  is  the  most  exclusive  form  of  the  conjugal  relation. 

As  depending  upon  the  duration  of  the  union,  the  dif- 
ferent forms  of  marriage  are : — 

I.  Marriage  for  a  definite  term  or  terminable  at  the 
option  of  the  parties,  which  is  one  of  the  forms  that  pre- 
vails, under  certain  restrictions,  amongst  the  Mahomedans* 

II.  Marriage  for  the  joint  lives  of  the  parties,  which  is 
the  form  prevailing  amongst  Cliristians. 

III.  Marriage  for  the  life  of  the  wife  leading  to  perpe- 
tual widowhood  in  the  event  of  her  surviving  the  husband, 
which  is  the  form  that  prevails  amongst  the  Hindus. 

IV.  Marriacje  in  which  the  union  is  life-lonor  for  the 
husband  as  well  as  for  the  wife,  a  form  which  is  not  found 
to  exist  any  where  practically,  but  which  is  regarded  by 
Positivism  as  the  most  perfect  form. 

'  In  polyandry  the  paternity  of  offspring  is  uncertain,  poiyandrr. 
as  i>olyandry  is  promiscuity ;  but  this  uncertainty  is  I'educed 
within  limits,  and  when,  as  is  commonly  the  case,  the  hus- 
bands are  brothers,  such  uncertainty  does  not  altogether 
deprive  the  children  of  paternal  care.  For,  though  not 
sure  of  being  the  sons  or  daughters  of  any  particular 
member  of  the  household,  they  are  at  least  his  nephews 
or  nieces.  In  unfavoumble  climates,  where  food  is  scarce, 
Mns  form  of  marriage  conduces  to  the  preservation  of  iW 
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Polygamy. 


Monogamy. 


Lkctueb  I.  race  by  checking  over-population  and  consequent  starva- 
tion and  misery.  Fraternal  polyandry  has  its  parallel  in 
other  archaic  institutions,  such  as  that  of  joint  property. 

It  is,  however,  inferior  to  polygamy,  ethically  as  well 
as  socially;  for  in  the  latter,  the  paternity  of  the 
offspring  being  known  as  certainly  as  their  maternal 
relation,  they  equally  share  the  fostering  care  of  both 
parents,  and  repay  it  to  both  in  the  shape  of  filial 
tenderness  in  their  old  age;  while  collateral  relationship 
being  known  and  traceable  both  in  the  maternal  and 
the  paternal  line,  the  family  tie  is  extended  and  strength- 
ened ;  so  that,  on  the  whole,  the  result  is  beneficial  alike  to 
the  young,  the  adult,  and  the  old. 

In  monogamy,  these  beneficial  effects  become  still  greater 
by  reason  of  the  greater  strength  of  the  marriage  tie, 
and  the  amelioration  of  the  condition  of  women.  During 
the  earlier  or  militant  stage  of  social  progress,  when 
there  is  greater  mortality  among  men,  polygamy  may 
be  necessary,  and  may  even  prove  beneficial  as  a  better 
means  of  maintaining  the  population  than  monogamy. 
But  as  society  settles  into  a  peaceful  condition,  and  the 
numerical  inequality  between  males  and  females  becomes 
less  and  less,  monogamy  becomes  a  social  necessity. 
And  hence,  even  in  countries  where  polygamy  is  legal,  its 
extent  is  practically  small. 

There  is  one  peculiarity  in  connection  with  primitive 
marriage,  which,  from  its  almost  universal  prevalence  and 
the  effect  it  has  had  upon  ancient  law,  deserves  some  notice 
in  this  place.  I  mean  marriage  by  capture.  It  is  singular 
that  the  most  tender  of  all  relations,  the  source  of  all 
that  is  sweet  and  charming  in  our  domestic  life,  should 
have  originated  in  force  and  violence.     But  such  is  the 
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fistct,  and  the  evidence  in  its  support  is  considered  by  Lectube  L 
competent  judges  to  be  overwhelming/  It  existed 
amongst  the  Jews^  the  Spartans,  and  the  Romans,  and 
is  found  to  prevail  amongst  numerous  savage  tribes.' 
In  our  own  ancient  code,  marriage  by  capture  called 
the  Rakshasa  marriage,'  is  recognized  as  one  of  the 
eight  forms  of  marriage,  though  in  consequence  of  the 
advance  that  Hindu  society  had  made  in  Manu's  time, 
it  is  regarded  as  an  inferior  form.  Concerning  the 
origin  of  the  practice,  great  adversity  of  opinion  pre- 
vails. Mr.  M'Lennan  thinks  that  it  originated  from 
female  infanticide,  leading  to  scarcity  of  women  within 
the  tribe,  which  must  have  compelled  its  members  to 
obtain  wives  by  capture  from  neighbouring  tribes.* 
According  to  Sir  John  Lubbock,  this  view  is  erroneous> 
and  the  practice  really  owes  its  origin  to  the  fact  that 
forcible  possession  would  be  tlie  only  mode  by  which 
individual  marriage, — that  is  the  appropriation  of  a  woman 
by  a  single  man, — could  arise  out  of  communal  marriage.* 
But  Spencer  has  shown  that  the  practice  must  have 
originated  from  a  number  of  concomitant  causes,  such 
as  the  hostile  relation  of  primitive  neighbouring  groups, 
resistance  from  female  coyness,  and  opposition  of  parents 
agiunst  the  taking  away  of  daughters.'  Whatever 
be  the  origin  of  the  practice,  its  necessity  ceases  as 
society  advances,  and  changes  its  character  from  the 
militant  to  the  peaceful;    but  the  sentiments  of  honor 


*■  Lnbbock*B  Origin  of  Civilisation,  p.  99. 

*  MXennan's  Primitive  Marriage,  Gh.  IV. 
>  Mann,  III,  33. 

*  M^Lennan's  Primitive  Marriage,  2nd  ed.,  p.  Ill- 

*  Origin  of  Civilisation,  pp.  95, 97. 

*  Sociology,  pp.  619-665. 
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LttcTtJEB  I.  ah*eady  associated  with  it  still  survive  and  produ<^e  a 
leaning  in  favour  of  its  feigned  observance ;  and  thus  what 
was  at  first  a  stern  reality,  becomes  transformed  into  a 
harmless  ceremony.  This  accounts  for  the  extensive  prev- 
alence of  the  form  of  capture  as  a  marriage  ceremony  iti 
archaic  law ;  and  the  practice  among  the  Khonds  already 
alluded  to  is  only  an  instance  of  this. 

The  prohibition  against  marriage  between  members  of 
the  same  stock,  which  is  another  peculiarity  of  primitive 
law,  and  which  is  still  in  force  with  us,*  has  been  gener- 
ally considered  to  be  connected  with  the  practice  of  mar- 
riage by  capture,  though,  as  to  the  precise  nature  of  this 
connection,  opinion  is  not  altogether  unanimous.* 
Marriage  in  The  importance  of'  the  institution  of  marriage  is   too 

Mcrameut.  Well  recognized  to  require  any  comment.  It  is  the  source 
of  every  domestic  comfort  from  infancy  to  old  age ;  it  is 
necessary  for  the  preservation  and  the  well-being  of  our 
species ;  it  awakens  and  developes  the  best  feelings  of  our 
nature;  it  is  the  source  of  important  legal  rights  and 
bbligations ;  and  in  its  higher  forms,  it  has  tended  to  raise 
the  weaker  half  of  the  human  race  from  a  state  of  humiliat- 
ing servitude.  To  the  Hindu,  the  importance  of  marriage' 
is  heightened  by  the  sanctions  of  religion.  "  By  no  peo- 
ple," says  Sir  T.  Strange,  "  is  greater  importance  attached 
to  marriage  than  by  the  Hindoos."  *  In  Hindu  law  it  is 
regarded  as  one  of  the  ten  aaiwkars,  or  sacraments  *  ne- 
cessary  for  regeneration  of  men  of  the  twice-born  classes, 


»  Manu,  III.  6. 

■•  M'Lennan^s  Primitive  Marriage,  pp.  84 — 99, 

*  Elements  of  Hindu  Law,  Vol.  I,  p.  30. 

*  Coleb.  Dig.,  Bk.  V.  184,  note. 
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and  the  only  sacrament  for  women^   and  Sudras.  *    It  Lsctubb  I. 

being  a  settled   doctrine  of  the   Hindu  religion  that  one 

mu»t  liave  a  son   to  save  him  from  a  place   of  torment 

called  put, '  marriage,  as  the  primary   means  to   that  end, 

becomes  a  religious   necessity.     This  necessity,  as  regards 

the    Brahman,    is  further  pointed  out   in  another   way. 

"  A   Brahman,**   says   the  Veda,  "  immediately   en   being 

born,  is   produced  a   debtor  in   three  obligations :  to   the 

holy  saints,  for  the  practice  of  religious  duties ;  to  the  gods, 

for  the   performance  of  sacrifice ;  to  his  forefathers,  for 

ofispring."*    Accordingly,  fiianu  ordains  that,  "  after  he  hajs 

read  the  Vedas  in  the  form  prescribed  by  law,  has  legally 

begotten  a  son,  and  has  performed  sacrifices  to  the  best  of 

his  power,  he  has  paid  his   three   debts,  and  may   then 

apply  his  heart  to  eternal  bliss  ;  but  if  a  Brahman  have 

not  read  the  Veda,  if  he  have  not  begotten  a  son,  and  if  he 

have  not  performed  sacrifices,  yet  shall  aim  at  final  beati* 

tade,  he  shall  sink  to  a  place  of  degradation."  ^ 

The  earlier  rules  of  Hindu  law,  having  reference  to  Hindu 
society  in  that  stage  of  its  progress  when  the  Aryans  had 
recently  settled  in  a  healthy  and  fertile  country,  and  when 
rapid  multiplication  of  the  race  was  an  important  object, 
no  doubt,  regard  marriage  chiefly  as  a  source  of  progeny. 
But  you  must  not  imagine  that  the  higher  or  spiritual 
aspect  of  marriage  has  been  altogether  overlooked.  The 
Yaidik  texts,  that  are  recited  on  the  completion  of  the 
peventh  step  by  the  bride,  ^  clearly  show  that  the  Hindusk 
even  in  those  early  days,  had  learned  to  regard  marriage 
as  a  true  companionship  of  the  purest  character,  a  union 


*  Mftna,  II,  67.        »  Coleh.  IHg.,  Bk.  V,  122.        »  Manu,  IX,  138. 

*  (Sted  in  the  Daitoka  Himanra,  Seo.  1, 6.  •  VI,  36,  37. 

*  See  AsiAtio  BeBeaxoheB,  Vol.  VU, pp.303--S06  ;  and  Leotiu*m,  in/f^. 
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Lbcturb  I.  of  pure  hearts,  for  the  cultivatiou  of  the   best  feelings  of 

our  nature. 
Different  forms      India  has  sometimes  been  regarded  as  an  epitome  of  the 

of  marriage 

in  Hindu        world  in  respect  to  the  variety  of  its  climate,  flora,  and 

society. 

fauna,  and  I  may  add  that  it  may  equally  well  be  regarded 
as  such  in  respect  to  variety  in  its  forms  of  marriage.  In  the 
Hindu  law,  strictly  and  properly  so  called,  there  are  no  less 
than  eight  different  forms  of  marriage,  differing  from  one 
another  in  no  slight  degree,  being  in  fact  typical  of 
different  stages  of  social  progress ;  and  in  consequence  of 
the  varying  rates  at  which  society  has  advanced  in  different 
parts  of  India,  the  customary  and  statutory  forms  of  mar- 
riage prevailing  amongst  the  Hindus  and  the  semi-Hindu 
races,  mostly  of  non- Aryan  origin,  are  of  the  most  varied 
description.^  So  that  Indian  life  presents  almost  every 
possible  form  of  the  conjugal  relation,  from  the  grossest 
polyandry  verging  on  promiscuity,  to  the  purest  and  the 
most  rational  form  of  monogamy. " 

It  is  this  last  circumstance  that  attaches  peculiar  value 
to  the  Hindu  law  of  marriage.  While,  like  every  other 
branch  of  living  law,  it  has  an  interest  for  the  practical 
lawyer,  and  like  every  other  branch  of  archaic  jurispru- 
dence, an  interest  for  the  jurist,  it  is  a  rare  collection  of 
varied  materials  for  the  student  of  sociology. 
Scantineas  of        From  the  above  remarks  you  may  infer  that  the  Hindu 

case-law  on  die  ,  .  t  j        ■■  • 

subject  of       law  of  mamage  is  a  complicated  subject,  and  so  to  some 

marriage.  . 

extent  it  really  is ;  but  it  is  free  from  one  source  of  com- 
plication which  often  perplexes  the  student  of  law.  It 
has  not  to  be  disentangled  out  of  a  mass  of  unconnected 


*  See  NelsoD*8  View  of  the  Hindu  Law,  &c.,  pp.  144, 145. 
'  See  Act  III  of  1872. 
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precedents.  "  It  is  remarkable/'  observes  Morley,  "  that  Lectubb  I. 
there  have  been  no  cases  relating  to  the  Hindu  law  of 
hosband  and  wife  reported  in  the  Presidencies  of  Bengal 
and  Madras:  the  reader  will  perceive  that,  with  one 
exception  (a  case  in  the  Supreme  Court  at  Calcutta),  all  the 
plaeita  refer  to  cases  decided  in  the  Adawlut  Courts  of 
Bombay."  *  Though,  since  the  above  was  written,  there 
has  been  some  addition  to  the  case-law  on  the  subject,  yet 
that  addition  is  but  small.  The  Bombay  cases  alluded  to 
are  cases  relating  to  certain  customary  forms  of  mar- 
riage. 

One  cause  of  this  scantiness  of  case-law  is,  I  believe,  the 
sacramental  character  of  marriage  in  Hindu  law.  Owing 
to  this,  the  Hindus  are  so  careful  to  observe  the  rules  con- 
cerning marriage,  and  to  avoid  error,  unless  it  be  on  the 
safe  side,  and  so  strong  is  their  disinclination  to  question 
the  validity  of  marriage  in  any  case,  that  disputes  con- 
cerning this  topic  seldom  arise  for  judicial  determination. 

It  remains  now  only  to  say  a  few  words  by  way  of  intro-  stridkan. 
duction  to  the  law  of  Stridhan.  The  word  atridhan  is 
derived  from  stri,  woman,  and  dhan,  property,  and  means 
literally  woman's  property.  While  declaring  the  perpet- 
ual tutelage  of  women,^  and  their  general  incapacity  to 
hold  property,'  the  Hindu  law  concedes  to  them  the 
privilege  of  holding  property  of  certain  descriptions  with 
absolute  power  of  disposal  It  appears  also  to  have  re- 
garded their  interests  in  prescribing  the  order  of  suc- 
cession to  woman's  property,  as  may  be  seen  from  the  very 
prominent  position  therein  assigned  to  the  daughter,  who 
in  many  cases  inherits  her  mother's  property  to  the  exclu- 

»  1  Dig.,  p.  287  note.       •  Mann,  IX,  3.        »  Mann,  VIII,  416. 

£ 
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tiiBCTUBB  I.  sion  of  male  issue.  The  law  of  stridhan  stands,  therefore, 
in  favorable  contrast  with  the  general  spirit  of  the  Hindu 
law,  which  in  other  respects  is,  no  doubt,  not  very  equi- 
table towards  women ;  and  when  it  is  remembered  that  in 
no  ancient  or  mediaeval  system  of  law,  except  the  Maho^ 
medan  and  the  later  Roman,  have  so  large  concessions  been 
made  in  favor  of  the  proprietary  rights  of  women,  the 
Hindus  may  find  some  reason  for  just  complacency  in 
this  chapter  of  their  law. 

Concerning  the  nature  of  stridhan  and  the  order  of 
succession  to  it,  great  diversity  of  doctrine  prevails  in  the 
different  schools.  In  tracing  this  diversity  to  its  source, 
you  will  be  furnished  with  ample  illustration  of  the  man* 
ner  in  which  the  interpretation  of  texts  by  commentators 
has  served  as  an  agency  for  the  gradual  development  of 
the  Hindu  law. 

P\tin  of  the  I  shall  conclude  this  Lecture  with  a  rough  outline  of 

prMen  cou    .  ^^  ^j^^  j  intend  to  follow. 

As  the  law  of  stridhan  depends  in  some  of  its  provisions 
on  the  law  of  marriage,  the  consideration  of  marriage  will 
precede  that  of  stridhan. 

The  Hindu  law  of  marriage  divides  itself  into  two 
branches,  one  being  the  Hindu  law  of  marriage  strictly 
and  properly  so  called, — that  is  the  law  as  found  in  the  in^- 
stitutes  and  commentaries ;  and  the  other,  the  law  relating 
to  certain  forms  of  marriage  which  are  legalized  by  cus- 
tom or  by  statute  law,  and  which  prevail  among  the  Hin- 
dus in  the  widest  sense  of  the  term,  as  including  HKndus 
strictly  so  called,  as  well  as  those  who  are  popularly  known 
by  that  name.  I  shall  treat  of  each  of  these  branches  sepa- 
rately, and  begin  with  the  former,  which  will  be  discussed 
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ander  the  following  four  heads,  to  which  the  points  for  LsctubbI. 
consideration  on  the  subject  may  be  reduced,  viz. : — 
I. — Parties  to  marriage. 
II. — Modes  of  contracting  marriage. 
III. — Incidents  of  marriage,  that  is,  rights  and  duties 

arising  out  of  it. 
IV. — Dissolution  of  marriage. 
Having  finished  the  law  of  marriage,  I  shall  take  up  the 
law  of  stridhan.     In  this  subject  the  questions  for  consid- 
eration are  three — 

First — What  constitutes  stridhan  ? 

Second — ^What  are  the   rights  of  a  woman    over    her 

stridhan  f 
Third — What  is  the  order  of  succession  to  stridhan  ? 
These  questions  will  be  considered  in  the  order  indicated 
above. 


LECTURE   II. 


PABTIES  TO  MABBIAGE. 

Questions  for  consideration— Who  are  incompetent  to  marry— Minors— Idiots  and 
lonatics — The  deaf  and  damh,  and  persons  incorahly  diseased — Impotent  per- 
sons—One having  a  wile  living— Polygamy — One  whose  elder  hrother  is 
unmarried— Who  are  unfit  to  be  taken  in  marriage— Females  how  fsr 
viewed  as  parties  to  marriage— Minors— Marriageable  age  for  a  female — 
Guardianship  in  marriage— Betrothed  girl— One  whose  husband  is  living — 
Widows — Girls  with  visible  or  other  minor  defects — One  whose  elder  sister  is 
unmarried— Woman  of  the  same  ^ra— Girls  related  within  the  prohibited 
degrees — Prohibited  degrees  in  different  systems  compared- Daughter  of  one's 
spiritual  guide  or  pupil— Girl  bearing  one*s  mother's  name — Girl  older  in 
age — Girl  belonging  to  a  different  caste— Daughters  of  illegitimate  persons — 
Effect  of  disqualification  on  marriage  already  completed. 

Questions  for        I    shall    begin    with    the  law    relating  to    parties    to 

consideration.  .  — ,  i      •       ii    x         •     a    ^     *       n 

marriage.  The  rule  is,  that  fnTocL  fac^e  aU  persons  are 
to  be  deemed  qualified  for  every  purpose,  unless  it  is  shown 
that  the  law  has  disqualified  any  of  them  for  any  purpose. 
We  have,  therefore,  to  enquire  what  persons  are,  by  the 
Hindu  law,  disqualified  firom  becoming  parties  to  marriage. 
This  disqualification  is  either  absolute  or  relative,  according 
as  it  renders  a  party  altogether  incompetent  to  marry,  or 
only  incompetent  to  marry  a  particular  person.  Thus  a 
woman  whose  husband  is  living  is,  as  you  will  see,  abso- 
lutely incompetent  to  marry,  while  a  woman  who  is  re- 
lated to  a  man  within*  certain  prohibited  degrees  is  dis- 
qualified only  as  regards  marriage  with  that  particular 
man,  and  may  marry  any  other  man  to  whom  she  is  not 
so  related.  If,  in  accordance  with  the  view  that  is  taken 
of  marriage  in  the  Hindu  law,  we  regard  man  as  the  active 
party,  or  the  party  who  marries,  and  woman  as  merely  the 
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passive  party,  or  the  party  who  is  taken  In  marriage,  tlie  two  Lectube  II. 
questions, — ^Who  are  incompetent  to  marry  ?  and  Who  are 
unfit  to  be  taken  in  marriage  ? — will  embrace  the  whole 
scope  of  the  enquiry  into  absolute  and  relative  disqualifi- 
cations; for  the  answer  to  the  former  will  include  all 
absolute  disqualifications  in  the  male,  while  the  answer  to 
the  latter  will  include  all  absolute  disqualifications  in  the 
female,  as  well  as  all  relative  disqualifications  in  both. 

I  ahall  consider  first  the  question,  Who  are  incompetent  Who  are  in- 

*         ^    competent  to 

to  many  ?  Here  you  will  bear  in  mind  that  marriage  is  marry. 
regarded  in  Hindu  law  not  only  as  a  civil  contract,  but 
also  as  a  sacrament,  being  one  of  the  ten  regenerating 
ceremonies*  necessary  for  men  of  the  twice-born  classes, 
and  the  only  one  necessary  for  Sudras ; '  and  that  in  con- 
sequence of  this  religious  necessity,  the  grounds  of  disquali- 
fication for  marriage  are  fewer  in  the  Hindu  law  than  in 
any  other  polished  system  of  law.  I  shall  notice  the  cases 
of  persons  who  are  generally  considered  incompetent  to 
many,  and  point  out  their  position  in  the  Hindu  law. 

Persons  below  a  certain  age  are  in  most  other  systems  Minors, 
<^  law  considered  incompetent  to  many ;  but  that  age  is 
not  the  same  in  all,  nor  is  it  the  same  as  the  age  of  ma- 
jority for  other  purposes.  Thus  in  the  Roman  law,  males 
below  the  age  of  fourteen  years  are  declared  incompetent 
to  marry,"  but  the  age  of  majority  for  other  purposes  is 
twenty-five  years.*  By  the  Code  Napoleon,  a  man  under 
eighteen  cannot  marry  without  a  dispensation  from  Gov- 


*  Th^  are  Oarbhadhana,  Jataharmay  Namkaranay  Nitkramana, 
Annapratana,  Chudakarana,  Upanayana^  Savitri,  SamavartatM,  and 
Ifarriaga    See  Coleb.  Dig.,  Bk.  V,  134  note. 

•  Ibid,  V,  122. 

'  Inflt.  of  Jnatinian,  Lib.  I,  Tit  X  and  XXII. 

♦  Inst.,  Lib.  I,  Tit.  XXIII. 
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Lecture  II.  emment/  wlule  the  ordinary  age  of  majority  is  twenty- 
one.^  Under  the  English  law,  while  the  ordinary  age  of 
majority  is  twenty-one,  the  age  of  consent  to  matrimony  is 
fourteen  in  males  and  twelve  in  females ;  but  if  a  boy  under 
fourteen  actually  go  through  the  form  of  marriage,  such 
marriage  is  not  absolutely  void,  but  voidable  only.'  But 
in  the  Hindu  law,  want  of  age,  though  a  disqualification 
for  other  purposes,*  does  not  render  a  person  incompetent  to 
marry,  and  there  is  no  age  fixed  as  the  age  of  consent  to 
marriage.  Though  our  ancient  sages  fully  perceived  that 
the  cares  of  matrimony  are  incompatible  with  the  life  of  a 
professed  student;  and  accordingly  a  twice-born  man  is 
directed  by  Manu  not  to  marry  until  the  completion  of  his 
period  of  studentship  f  yet  that  period  is  indefinite,  as  it 
commences  with  Upanayan,  or  investiture  with  the  sacred 
thread,  and  may,  as  the  same  sage  ordains,  last  for  thirty-six 
years  or  for  half  that  time,  or  for  a  quarter  of  it,  or  until 
he  perfectly  understands  the  Vedas,^  At  the  present  day 
this  period  of  studentship  is,  as  you  are  aware,  entirely 
nominal,  being  reduced  to  a  few  hours  or  at  the  most,  days ; 
and  the  ceremony  of  Samavartan,  or  return  from  the  house 
of  the  preceptor,  is  performed  sometimes  on  the  very  day  of 
the  Upanyan,  and  sometimes  only  a  few  days  later.  But 
as  investiture  with  the  sacred  thread,  which  takes  place 
for  the  Brahman,  Kshatriya,  and  Yaisya,  ordinarily  at  the 
ages  of  eight,  eleven,  and  twelve  years,'  must  precede 
marriage,  practicaUy,  the  limits  of  the  marriageable  age  for 

*  Arts.  144, 145. 

*  Art.  488. 

'  Stephen's  Gommentariee,  Bk.  Ill,  Ch.  II. 

*  Coleb.  Dig.,  Bk.  II,  Ch.  IV,  16,  67,  68  ;  Manu,  VIII,  168. 
>  Mann,  III,  4. 

*  Mann,  III,  1 ;  see  also  IX,  94. 
'  Manu,  II,  56. 
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these  classed    are    eight,    eleven,    and  twelve  years  res-  Lecture  II. 
pectively ;  and  for  the  Sudra,  there  is  no  limit  at  all.  ^  ^J 

But  though  a  boy  may  marry  at  an  early  age,  when  his 
own  consent  is  hardly  worth  anything,  the  consent  of  his 
father  or  other  guardian  is  necessary  so  long  as  he  is  a 
minor/  The  texts  of  Hindu  law  speak  of  guardianship  in 
marriage  only  with  reference  to  female  minors,'  but  in  a 
case  given  in  Macnaghten's  Precedents  of  Hindu  Law,*  one 
of  these  texts  was  held  applicable  to  the  case  of  a  male ; 
and  that  text,  which  is  evidently  the  text  of  Yajnavalkya 
(I,  63),  cited  in  Colebrooke's  Digest  (Bk.  V,  135),  provides 
Uiat  the  father,  the  paternal  grandfather,  the  brother,  a 
sahdya  or  kinsman  on  the  paternal  side,  and  the  mother, 
are  the  guardians  in  succession.  The  want  of  a  guardian's 
eonsent  would  not,  however,  invalidate  a  marriage  other- 
wise legally  contracted.^ 

The  marriage  of  a  Hindu  minor  is  not  only  allowable, 
but  has  been  held  to  be  a  legitimate  cause  of  expense  in 
regard  to  which  his  guardian  has  power  to  bind  him.* 

Marriage  being  one  of  the  matters  not  affected  by  the 
provisions  of  the  Indian  Majority  Act  (IX  of  1876),  for 
the  purposes  of  marriage,  a  Hindu  attains  majority  on  com- 
pleting his  fifteenth  year.^ 

Aiding  and  abetting  the  marriage  of  a  minor  under  the 
Court  of  Wards  in  the  Madras  Presidency,  without  the 


*  Ntmdlal  BhnffWhndas  v.  Tapeedas  and    another,  cited  in   1  Mori., 
287  ;  Steele*8  Law  and  Castom  of  Hindoo  Castes,  p.  26. 

>  Coleb.  Dig.,  Bk.  Y,  135  ;  Narada,  XII,  20—22 
«  Ch.  VII,  Case  II. 

*  Modhooeoodnn  Mookerjee  v.  Jadub  Chnnder  Banerjee,  3  W.  R.,  194  ; 
Baee  Bnlyat  and  others  v.  Jeychnnd  Kewul,  3  MorL,  181 ;  Steele,  30. 

*  Jnggessnr  Siroar  r.  Nilambur  Biswas,  3  W.  R.,  217. 

*  Coleb.  Dig.,  Bk,  I,  Ch.  V,  188  ;  Bk.  II,  Ch.  IV,  16. 
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Lkctuuk:  II.  leave  of  the  Collector,  is  made  punishable  under  section  9 

of  Act  XXI  of  1855. 
U'lots  and  Persons  of  unsound  mind, — ^that  is,  idiots  and  lunatics, — 

lunatics. 

though  disqualified  for  civil  purposes  generally,^  have  not 
been  declared  incompetent  to  many.  On  the  contrary^ 
there  are  indications  in  the  law  from  which  it  would 
appear  that  they  are  considered  to  be  competent  to  marry. 
Thus  Manu,  after  declaring  the  exclusion  of  these  and 
other  disqualified  persons  from  inheritance,  ordains:* 

'*  If  the  eunuch  and  the  rest  should  at  any  time  desire  to 
marry,  and  if  the  wife  of  the  eti/auch  shovM  raise  up  a  son 
to  hvm  by  a  man  legally  appointed,  that  son  and  the  issue 
of  such  as  have  children,  shall  be  capable  of  inheriting." 
And  Jimuta  Vahana,  in  his  chapter  on  exclusion  from  in- 
heritance, makes  the  following  comments  on  the  above 
passage : — *'  It  must  not  be  objected,  how  can  they  contract 
marriages,  since  the  eunuch  not  being  male,  is  incapable  of 
procreation,  and  the  dumb  man  and  the  rest  [or  those  bom 
deaf  or  blind],  are  degraded  for  want  of  initiation  and  in- 
vestiture, because  they  are  unapt  for  [the  preparatory] 
study  ?  The  eunuch  may  obtain  issue  from  his  wife  by 
means  of  another  man ;  and  a  person  unfit  for  investiture 
with  the  sacerdotal  string  is  not  degraded  from  his  tribe  for 
want  of  that  initiation,  any  more  than  a  Sudra."  '  And 
the  leading  authorities  of  all  the  other  schools,  the  Mita- 
kshara,^  the  Vivada  Chintamani,^  the  Vyavahara  Mayukha,* 
and  the  Smriti  Chandrika,^  agree  with  the  Dayabhaga  in 


»  Coleb.  Dig.,  Bk.  II,  Ch.  V,  57,  68. 

•  IX,  203. 

•  Ch.  V,  18. 

•  Ch.  II,  Sec  X,  9—11. 

'  Proflsonno  Coomar  Tagore*8  translatioD,  p.  2U 

•  Oh.  IV,  860.  XI,  11. 
^  Ch.  V,  32. 
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treating  the  issue  of  such  persons  as  legitimate  and  as  com-  Leotubb  II, 
petent  to   inherit.     It  was  accordingly  held  in  an  early 
case>^  that  the  marriage  of  a  lunatic  was  valid,  and  the  same 
view  of  the  law  is  quoted  as  correct  in  West  and  Biihler's 
Digest  of  Hindu  Law  (p.  288). 

But,  on  the  other  hand,  it  should  be  noticed  that  the 
idiot  and  the  lunatic  being,  where  the  loss  of  reason  is 
complete,  incompetent  to  accept  the  gift  of  the  bride, 
which  is  a  necessary  part  of  the  ceremony  of  marriage,' 
it  is  not  easy  to  understand  how  their  marriage  in  such 
cases  can  be  regarded  as  marriage  at  all.  And  I  may  add 
here  that  Hindu  law  permits  the  wife  to  neglect  a  mad 
husband' 

It  needs  hardly  to  be  pointed  out  that  such  marriages  are 
exceedingly  improper.  The  answer  of  the  Pandits  in  the 
case  above  mentioned  declares  the  marriage  of  a  lunatic 
immoral  To  say  nothing  of  the  objections  based  upon 
reason,  Uie  authorities  on  the  Hindu  law  itself  clearly  dis- 
countenance such  marriages.  Thus  Manu  declares^ — ^''But 
it  is  better  that  the  damsel,  though  marriageable,  should 
stay  at  home  till  her  death  than  that  he  (the  father)  should 
ever  give  her  in  marriage  to  a  bridegroom  void  of  excellent 
qualities."  Marriages  of  idiots  and  other  naturally  dis- 
qualified persons  must  obviously  be  of  rare  occurrence,  and 
the  rule  which  declares  them  valid  and  legal  can  be  justi- 
fied only  on  the  ground  that  the  opposite  rule  would  be  hard 
against  the  unfortunate  offspring,  and  would  deprive  the  un- 
happy wife  of  her  legitimate  conjugal  status  without  giv- 
ing her  any  compensating  advantage. 


*  DaK^hnm  Hitter  and  others  v,  Badacham  Hitter,  2  Horl.,  99. 
>  See  Lecture  III.  *  See  Hano,  IX,  79.  _     *  IX,  89. 
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LBCTUBE  II. 


The  deaf  and 
dumb,  and 
persons  in- 
curably 
diseased. 


Impotent 
persons. 


One  having  a 
wife  living— 
Polygamy. 


The  cases  of  persons  who  are  deaf  and  dumb,  or  are 
affected  with  loathsome  and  incurable  maladies,  are  analo- 
gous to  those  of  idiots  and  lunatics,  in  this  respect  that 
their  incapacity  to  participate  in  the  necessary  rites^  does 
not  render  their  marriage  void.*  But  I  may  edd  that  such 
persons  have  been  held*  not  to  be  entitled  to  enforce 
restitution  of  conjugal  rights. 

Impotency,  which  is  generally  considered  as  a  disqualifi- 
cation for  marriage,  is  not  viewed  in  that  light  in  the 
Hindu  law,  as  will  appear  from  the  passages  of  Manu  and 
the  Dayabhaga  already  quoted.  This  is  because  impotency 
did  dot  formerly  render  marriage  absolutely  fruitless,  as  the 
impotent  could  appoint  kinsmen  to  beget  issue  on  their 
wives.  This  vicarious  mode  of  fulfilling  one  of  the  primary 
objects  of  matrimony,  being,  however,  interdicted^  in  the 
Kali  or  present  age,  it  is  doubtful  whether  impotency 
ought  not  now  to  be  regarded  as  a  disqualifying  cause^ 
especially  as  Parasara,  the  sage  whose  institutes  are  held  to 
be  peculiarly  authoritative  in  the  present  age,*  in  his  cele- 
brated text*  in  favor  of  the  remarriage  of  widows,  allows  a 
woman  to  take  a  second  husband  if  the  first  is  impotent. 
Among  the  inferior  classes,  impotence  is  a  ground  of  dis- 
qualification for  marriage.^  Among  the  higher  classes,  hap- 
pily, the  point  has  never  been  raised ;  but  some  authorities 
hold  that  impotence  in  their  case  would  not  nullify  marriage.* 

The  marriage  of  a  person  having  a  wife  living  is  prohib- 
ited in  Christian  countries ;  but  Hindu  law  permits  poly- 


'  Mann,  XI,  36.  *  Steele,  p.  30. 

*  Bai  Premkurar  v.  Bhika  Kallianji,  5  Bom.,  A.  0.  J.,  209. 

*  See  General  Note  to  Manu. 

*  Parasara  quoted  in  Vidyasagar^s  Marriage  of  Hindu  Widows,  p.  4. 

*  Quoted  in  the  same,  p.  7. 

»  Steele,  p.  167.  •  Ibid. 
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gamy,  though  it  does  not  approve  the  practice.  It  is  true  Lecture  II. 
that  polygamy  is  expressly  allowed  only  under  certain  cir- 
cumstanoes  ;*  but  considering  the  nature  of  some  of  these  cir- 
cumstances, and  considering  that  a  wife  who  speaks  unkind- 
ly is  allowed  to  be  superseded  without  delay,  it  would  follow 
that  polygamy  is  not  illegal  in  any  case.  Macnaghten," 
Strange,'  and  Shamacharan*  consider  polygamy  prohibited 
except  for  allowable  reasons ;  and  Pandit  Iswarchandra 
Vidyasagar  has  cited  the  following  passage  of  Manu,* — 

**  For  Uie  first  marriage  of  the  twice-born  classes,  a  woman 
of  the  same  class  is  recommended ;  but  for  such  as  are  im- 
pelled by  inclination  to  marry  again,  women  in  the  direct 
order  of  the  classes  are  to  be  preferred  : 

"  A  Sudra  woman  only  must  be  the  wife  of  a  Sudra ;  she 
and  a  Vaisya,  of  a  Vaisya ;  they  two  and  a  Cshatriya,  of  a 
Oshatriya :  those  three  and  a  Brahmani,  of  a  Brahman,'* — 
as  authority  for  the  position  that  one  cannot  have  more 
than  one  wife  of  equal  caste  with  him  at  the  same  time,  except 
for  certain  allowable  reasons;  in  other  words,  that  polygamy 
such  as  now  prevails  is  prohibited  by  the  aastras.  But  his 
interpretation  of  the  above  text  has  called  forth  much  hostile 
criticism  and  an  elaborate  rejoinder.  It  is  not  my  object  here 
to  take  part  in  this  learned  controversy  as  to  what  is  the 
correct  exposition  of  the  above  passage ;  but  I  cannot  help 
observing  that  the  text  quoted  above  refers  not  to  the  num- 
ber of  wives  that  a  man  can  have,  but  to  the  castes  in  which 
he  can  marry  f  and  I  think  I  can  safely  affirm  that  the 
prohibition  against  polygamy,  such  as  is  inferred  from  this 
and  other  texts,  is  merely  directory  and  not  imperative.^ 

1  ICuiii,  IX,  77,  so,  81.  *  Prinoiplee  of  Hindu  Law,  58. 

>  Hinda  Law,  Vol.  I,  52.  *  Vyavasiha  Darpana,  672. 

*  III,  12  and  13.  •See  Dyabhaga,  Gh.  IX,  2—6. 

^  See  YerasTami  Ghetti  v.  Appasyami  Ghetti.  1  Mad.,  376. 
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Lbotubb  IL  The  practice  has  always  prevailed  among  the  Hindus,  and  it 
reached  its  climax  in  Bengal  as  an  incident  of  kuliniam. 
This  last-named  institution  has  exercised  its  pernicious 
influence  upon  marriage  for  several  centuries,  but  happily 
it  is  now  fast  becoming  obsolete,  and  will  soon  become  purely 
matter  of  history.* 

It  was  established  by  Ballal  Sen  with  a  view  to  honor 
the  deserving  amongst  the  Brahmans  in  his  kingdom ;  but 
there  is  one  radical  error  in  the  system  which  has  ren- 
dered it  an  unmixed  evil.  The  distinction  is  made  heredi- 
tary, so  that  though  possessing  no  other  merit,  the  descendant 
of  a  kvlin  would  rank  as  such,  provided  that  no  female  in 
his  family  has  been  married  to  any  but  a  kulin :  while  per- 
sons of  the  inferior  class  called  vanaaja,  though  they  can 
never  become  kulins,  are  considered  highly  honored  if  they 
can  marry  their  daughters  to  kuli/ns.  Hence,  sometimes  from 
fear  of  degradation,  and  sometimes  from  a  desire  to  elevate 
their  position,  people  were  led  to  select  kulin  husbands  for 
their  daughtera  Thus,  while  the  kulins  generally  obtained  a 
plurality  of  wives,  the  vansajas  necessarily  found  it  diffi- 
cult to  obtain  wives,  and  were  driven  to  the  reprehensible 
practice  of  buying  girls  for  marriage. 

One  whose  One  whose  elder  brother  is  unmarried  is  considered  in 

elder  brother  ib 

nnmarried,  Hindu  law  incompetent  to  marry ; «  but  the  elder  brother 
must  be  one  by  the  same  mother.'  He  who  violates  this 
rule  is  called  Aparivettri,  and  his  offence  is  styled  parivedana. 
This  offence,  however,  is  not  committed  where  the  elder 
brother  is  living  in  a  foreign  country,  or  is  impotent,  or 
degraded,  or  under  any  such  bodily  or  mental  infirmity  as 

*  For  an  aooonnt  of  KtUinism,  see  Vidyasagar's  first  Tract  on  P0I7. 
gamy,  pp.  15^28. 

•  Mann,  III,  171,172. 

«  Dattaka  Mimansa,  Seo.  VI,  54. 
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would  render  his  marriage  improper/  The  above  rule  owes  Lkctturk  II. 
its  origin  to  the  influence  of  the  joint  family  system.  It  is 
really  no  impediment  to  marriage,  but  rather  operates  as  an 
inducement  to  it.  For  the  marriage  of  every  man  thus 
becomes  not  only  a  necessity  by  itself,  but  a  condition  neces- 
sary for  the  marriage  of  his  younger  brothers.  The  rule, 
it  appears,  was  never  treated  as  anything  more  than  a 
moral  injunction ;  and  now  with  the  disintegration  of  the 
joint  family,  and  the  consequent  change  of  ideas  and  feelings, 
its  force  is  becoming  less  and  less. 

I  now  come  to  the  second  question.  Who  are  unfit  to  be  Who  are 
taken  in  marriage  ?  Marriage  is  more  imperatively  neces-  be  uken  in 
sary  for  a  female  than  for  a  male.  It  is  the  only  sacrament 
for  women.*  Manu  declares, — **  Reprehensible  is  the  father 
who  gives  not  his  daughter  in  marriage  at  the  proper 
time ; "  '  and  other  sages  also  declare  the  same  thing.^  As 
a  consequence  of  this  necessity  for  marriage,  hardly  any 
maiden  is  deemed  absolutely  disqualified  for  matrimony ;  and 
the  nuptials  of  daughters  form  a  charge  on  their  father's 
property,^  and  a  legal  necessity  for  alienation  by  the  widow.* 

I  have  said  above  that  a  woman  is  not  regarded  in  Hindu  Females  how 
law  as  an  active  party  in  marriage.    In  fact,  she  is  hardly  pu^ties^to  ^ 
regarded  as  a  party  at  alL    Marriage  is  viewed  as  a  gift  Qf  ™*"*'^ 
ihe  bride  by  her  fJEither  or  other  guardian  to  the  bridegroom : 
ihe  bride,  therefore,  is  regarded  more  as  the  subject  of  the 
gift  than  as  a  party  to  the  transaction.    Sometimes,  as  in 

s  See  the  text  of  the  Chhandoga  Parisistha  cited  in  the  Udvahatat- 
iwa,  Baghnnandan^s  InBtitntes,  Serampore  Ed.,  Vol.  II,  p.  66. 

*  Kaan,  II,  67. 

*  IKaau,  IX,  4. 

*  Goleb.  Dig.,  Bk.  IV,  15—17 ;  XJdvahatattwa,  Eaghunandan's    lusti- 
tntea,  V6L  n,  pp.  68,  69. 

»  Ifitakahara,  Ch.  I,   Sec.  VII,  6 ;  Dayabhaga,  Ch.  HI,  Sec.  II,  34—39. 

*  Dajabhaga,   Ch.  XI,  Sec.  I,  66 ;  Preaj  Narain  v.  AjodhTapnzBhad, 
7  Sd.  Bep.,  613. 
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Xecturb  II.  awayamvara,  or  the  selection  of  a  husband  by  the  damsel 
herself,  which  was  a  privilege  accorded  by  kings  to  their 
fevorite  daughters,  or  in  the  case  where  the  guardian  neg- 
lects to  dispose  of  a  girl  in  marriage,  a  female  may  become 
a  party  to  the  matrimonial  contract/  But  these  are  ex- 
ceptional cases. 

The  early  age  at  which  a  girl  is  enjoined  to  be  married, 
makes  her  unfit  to  act  as  a  party  to  the  nuptial  contract, 
and  throws  upon  her  guardian  the  sole  responsibility  of 
negotiating  a  proper  match  for  her. 

MiDors  Minors  are  not  only  eligible  for  marriage,  but  are  the 

fittest  to  be  taken  in  marriage. 

Marriageable       Regarding  the  marriageable  age  of  a  female,  the  higher 

female.  limit    is    definitely    fixed.     Manu,    Brishaspati,  Yasistha, 

Paithinasi,  Kasyapa,  and  Yyasa  all  strictly  enjoin  that  a 
girl  must  be  given  in  marriage  before  puberty.*  As  for  the 
text  of  Manu,  which  says  that '  it  is  better  that  the  damsel 
though  marriageable  should  stay  at  home  till  her  death,  than 
that  he  (the  father)  should  ever  give  her  in  marriage  to  a 
bridegroom  void  of  excellent  qualities,*^  Raghunandana  ex- 
plains it  as  being  a  prohibition  against  a  bad  match.^  Prac- 
tically, fear  of  the  conventional  shame  that  attaches  to  a 
family  in  which  a  girl  attains  puberty  before  marriage,  makes 
every  father  anxious  to  dispose  of  his  daughter  in  marriage 
as  early  as  possible.  The  lower  limit  of  age  is  not  exactly 
defined.  Ordinarily,  the  lowest  age  for  marriage  is  eight 
years,  but  Manu  allows  a  girl  to  be  married  even  before 
the  proper  age,  if  a  proper  union  is  secured.* 


*  Yajnavalkya,  I,  64  ;  Coleb.  Dig.,  Bk.  IV,  18. 

■  Coleb.  Dig.,  Bk.  IV,  Ch.  I,  14—17  ;  Udvahatottwa,  Eaghunandan's 
Institutes,  Vol.  II,  pp.  68,  69. 
'  IX,  89.  *  Udvahatattwa,  Inst.,  Vol.  II,  p.  69. 

*  Mann,  IX.  88,  and  note  by  KnUoka. 
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I  ought  here  to  add  that  the  marriage  of  a  woman  after  LBcruttE  II. 
she  has  attained  puberty,  though  declared  sinful,  is  not 
absolutely  void,  though  some  degree  of  blame  is  always 
attached  to  it. 

The  necessity  for  early  marriage  and  the  future  irrevo-  GnardiAnniiip 
cability  of  the  union  make  guardianship  in  marriage  a 
matter  of  immense  practical  importance,  and  it  forms  a 
topic  of  discussion  in  the  writings  of  the  sages  and  the 
commentators.  The  order  in  which  the  right  to  guardian- 
ship in  marriage  vests  in  the  different  relations  of  a  girl, 
is  given  somewhat  differently  by  different  sages.  Yajna- 
valkya,  whose  text  is  adopted  in  the  Mitakshara,  and  is  fol- 
lowed in  all  the  schools. except  the  Gauriya,  declares, — "  The 
father,  paternal  grandfather,  brother,  kinsman  (sahdya), 
and  mother,  being  of  sound  mind,  are  the  persons  to  give 
away  a  damsel — ^the  latter  respectively  on  failure  of  the 
preceding."* 

Raghunandana,  the  leading  authority  of  the  Bengal  school 
on  the  subject  of  marriage,  has,  by  a  comparison  of  the 
above  text  of  Yajnavalkya  with  the  texts  of  two  other 
sages,  Vishnu  and  Narada,  deduced  the  order  of  guardian- 
ship, which  is  the  law  in  Bengal,  and  which  may  be  stated 
thus: 

The  father,  paternal  grandfather,  brother,  sahdya,  ma^ 
temal  grandfather,  maternal  uncle,  and  mother,  if  of  sound 
mind,  are  entitled  in  succession  to  give  a  girl  in  marriage.* 

These  two  rules  call  for  some  remarks.  In  the  first  place, 
you  may  ask  why  it  is  that  while  all  the  schools  equally 
acknowledge  the  authority  of  the  sages,  Bengal  should  fol- 
low one  rule,  and  the  other  schools  another,  and  how  tbe 

*  YajnATalkya,  I,  63 :  see  also  2  Strange.  28. 

'  Udvahatattwa,  InsUtutes,  Vol.  II,  p.  70.  , 
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Lbctubk  II.  second  rule  is  deduced.  As  this  is  the  first  instance  in  which 
these  questions  arise,  I  shall  pause  for  a  moment  to  answer 
them.  The  Mitakshara,  though  referring  to  other  sages 
How  and  then  for  the  purpose  of  illustration,  is  in  the  main 
a  running  commentary  on  Yajnavalkya,  and  accordingly  in 
the  present  instance  adopts  the  text  of  that  sage  as  it  finds  it< 
Raghunandana,  on  the  other  hand,  was  a  compiler  of  Hindu 
law,  and  as  such,  he  was  not  bound  to  follow  exclusively 
the  text  of  Tajnavalkya,  especially  when  he  found  that  it 
assigned  no  place  to  the  maternal  relations  who,  for  reasons 
not  necessary  to  be  here  dwelt  upon,  had  already  acquired 
importance  in  the  school  to  which  he  belonged.*  Accord- 
ingly he  compares  the  text  of  Tajnavalkya  with  those  of 
two  other  sages,  Vishnu  and  Narada,  which  run  thus :' — 

^*  A  father,  paternal  grandfather,  brother^  aaJciUya,  mater- 
nal grandfather,  and  mother  are  the  givers  of  a  damsel  in 
marriage ;  in  default  of  the  first,  the  next  in  order,  if  in 
the  natural  state  of  mind,  is  entitled  to  perform  the  cere- 
mony of  gift." — Vishnu. 

''  The  father  himself  will  give  the  daughter  (in  marriage)' 
or  her  brother  by  the  father's  consent,  the  maternal  grand- 
father, the  maternal  unde,  the  aakvZya,  and  relations  in  the 
maternal  line,  the  mother  in  default  of  all  (these),  provided 
she  be  of  sound  understanding,  otherwise  the  kinsmen  of 
her  father  will  give  the  daughter  in  marriage." — Narada. 
And  he  adopts  as  the  basis  of  his  rule,  the  text  of  Vishnu^ 
with  this  qualification  only,  that  the  maternal  uncle  is  to 
have  a  place  before  the  mother,  as  laid  down  in  Narada's 
text.     So  much  for  the  treatment  of  texts  by  commentators. 

>  Compare  tbe  position  of  these  relations  in  the  order  of  saocesdon  in  the 
Dayabhaga  (Oh.  XI,  Sec.  VI)  with  that  in  the  Mitakshara  (Ch.  II,  Sec.  VI.) 

"  Udvahatattwa,  Institntes,  Vol.  II,  p.  70 ;  and  Shama  Charan^s  Vya- 
vastha  Darpana,  p.  651. 
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In  the  second  place,  you  will  observe  that  the  order  of  LEcrruBB  IL 
guardianship  in  each  of  the  foregoing  rules  differs  from  the 
order  of  guardianship  for  other  purposes,  and  assigns  a  very 
inferior  position  to  the  mother,  though,  next  to  the  father, 
she  is  the  natural  guardian  of  a  girl  in  ordinary  cases/ 
One  reason  for  this  seems  to  be  the  fact  that  in  marriage, 
the  guardian,  or,  as  he  is  styled,  the  giver  of  the  bride,  has  to 
perform  certain  reUgious  ceremonies  which  the  mother, 
being  a  female,  is  the  least  competent  to  perform.  Perhaps 
a  second  reason  for  this  is  the  fact  that  as  marriage  affects 
the  social  position  of  a  family,  the  male  relations  of  a  girl 
are  considered  better  qualified  than  her  mother  to  provide 
a  suitable  match  for  her  f  and  the  dependence  of  women  is 
a  third  reason  for  the  same.  Accordingly,  in  Ex  parte  Javki- 
prasad  AgarwcUa,^  the  Supreme  Court  of  Calcutta  held 
that  the  brother  was  the  person  entitled  to  give  a  girl  in 
marriage  in  preference  to  the  mother.  But  in  a  recent  case* 
the  above  text  of  Yajnavalkya  has  received  a  construction 
which,  to  some  extent,  reconciles  it  with  the  natural  rights 
of  the  mother.  In  that  case,  the  plaintiff,  a  divided  brother 
of  the  defendant's  deceased  husband,  claimed  an  exclusive 
right  to  give  in  betrothal  the  infant  daughter  of  his  deceased 
brother,  and  to  have  a  sum  of  money  paid  to  him  by  the 
defendant  for  the  expenses  of  the  marriage.  The  High 
Court  of  Madras,  in  deciding  against  the  plaintiff,  appellant, 
observed : — 

"  Upon  reason  and  principle,  therefore,  and  the  applica- 

*■  Coleb.  Dig. ,  Bk.  V,  463,  commentary. 

*  There  is  a  common  saying  that  "  the  bride  cares  for  the  beauty,  her 
mother  for  the  wealth,  and  her  father,  for  the  learning,  of  the  bride- 
groom ;  her  kinsmen  care  for  his  high  lineage ;  and  neighbours  care  only 
for  the  marriage  feast."    See  Mallinath's  note  to  Kumara  Sambhava,  V,  72. 

'  Boolnois*  Rep.  (Part  II),  114  ;  Vyavastha  Darpana,  655. 

^  S.  Namaaevayam  Pillay  v.  Annammai  Ummal,  4  Mad ,  339. 
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Lkctdbe  II.  tion  of  the  existing  law  in  regard  to  the  independent  posi- 
tion  of  the  defendant,  both  as  guardian  and  proprietor  of 
the  estate  derived  from  her  husband,  we  come  to  the  con- 
clusion that  the  law  does  not  warrant  a  declaration  of  the 
absolute  right  set  up  by  the  plaintiff.  We  are  of  opinion 
that  the  duty  was  enjoined  on  the  husband's  kinsmen  in 
order  to  ensure  the  making  of  a  suitable  provision  for  the 
betrothal  of  daughters  before  reaching  the  age  of  puberty, 
just  as  it  is  declared  to  be  their  duty  in  the  case  of  sons,  to 
provide  for  the  several  ceremonies  required  to  perfect  the 
regeneration  of  a  twice-born  man.  It  appears  to  be  so  treat- 
ed by  Jagannatha  in  the  Digest,  Sections  303  and  113,  and 
that  they  were  left  to  perform  it  like  all  other  '  auspicious ' 
family  ceremonies  in  harmony,  if  possible,  with  the  mother 
and  other  members  of  the  family.  If  on  a  choice  being 
made  of  a  person  in  every  way  suitable  to  be  affianced,  a 
mother,  without  sufficient  cause,  improperly  refused  to 
accept  him,  and  obstructed  the  betrothal,  a  suit  to  compel  her 
to  allow  the  ceremony  to  take  place,  and  if  she  was  charge* 
able,  to  provide  means  for  its  celebration,  would  probably 
be  successful  But  no  Court,  we  think,  would  be  justified  in 
granting  such  relief  if  the  mother's  refusal  and  resistance 
were  Because  of  serious  objections  to  the  person  chosen,  or 
for  other  good  and  sufficient  cause,  nor,  we  thiiJc,  would  the 
betrothal  of  a  daughter  with  an  unobjectionable  person  of 
the  mother's  selection  be  restrained  at  the  suit  of  the 
brother,  or  other  kinsman,  of  the  father,  who  had  been  con- 
sulted by  the  mother  and  had  without  any  sufficient  cause 
objected  to  the  betrothaf.  It  would  seem  from  the  express 
provision  made  by  the  law  for  the  choice  of  a  husband  by 
the  girl  herself  in  case  of  neglect  on  the  part  of  her  rela- 
tives of  their  duty  to  betroth  her  for  three  years  from  the 
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{!me  she  became  marriageable  (Manu,  Ch.  IX,  SI.  90,  91<;-IriKrruBsli; 
1  Strange's  Hindu  Law,  36),  that  the  duty  does  not  amount; 
to  an  enforceable  legal  obligation,  and  the  effect  of  restrain- 
ing the  betrothal  in  such  a  case  would  probably  be  to  aid  in* 
thwarting  betrothal  before  puberty,  the  very  purpose  for. 
which  the  duty  was  enjoined.  " 

The  above  decision,  you  will  observe,  also  lays  down  the 
important  rule  that  a  guardian  in  marriage,  having  selected 
a  fit  and  unobjectionable  match,  can  by  a  suit  compel  the 
guardian  of  a  girl's  person  to  allow  the  marriage  to  take 
place,  and  can  also  compel  the  party  chargeable  to  pay 
ihe  expenses  of  the  same. 

I  may  here  tell  you  that  the  Hindu  law  relating  ta 
guardianship  in' marriage  and  the  restraint  on  the  freedom 
of  choice  on'  the  part  of  the  bride,  resembles  very  much* 
tiie  Attick  law  on  the  subject.  Speaking  of  that  law.  Sir 
W.  Jones  observes  :*  "  All  imnecessary  restraints  upon'  love, 
which  contributes  so  largely  to  relieve  the  anxieties  of  a 
laborious  life,  and  upon  marriage,  which  conduces  so  emi- 
nently to  the  peace  and  good  order  of  society,  are  odious 
in  the  highest  degree ;  yet  at  Athens,  whence  arts,  laws, 
humanity,  learning,  and  religion  are  said  to  have  sprung, 
a  girl  could  not  be  legally  united  with  the  object  of  her 
affection  without  the  consent  of  her  controller,  who  wa» 
either  her  fieither  or  her  ^'andsire,  her  brother  or  her 
guardian." 

It  has  been  held  in  the  case  of  Makarcmee  Ram 
Buneee  Koonvxiree  v.  Maharanee  Soobh  KoovAvaree*  that- 
the  word  "  mother  "  in  the  above  texts  does  not  include  a 
stepmother.     It  has  also  been  held  in  the  same  case  that 

»  CoUected  Works  of  Sir  W.  Jones,  Vol.  IV,  p.  211. 
*  7  W.  B.,  321. 
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Lecture  II.  where,  as  in  the  instance  of  the  sahdyas,  the  order  of 
guardianship  is  not  definitely  laid  down,  the  Court  has  the 
discretion  to  select  a  proper  person  as  guardian ;  and  in  the 
exercise  of  this  discretion,  the  Court  held  that  the  paternal 
grandmother  of  a  gu-1  was  preferable  to  her  stepmother 
as  her  guardian  in  marriage. 

Though  the  father  is  undoubtedly  entitled  to  dispose  of 
his  daughter  in  marriage  in  preference  to  all  others,  yet, 
under  certain  circumstances,  he  may  lose  this  preferen- 
tial right.  Thus,  when  he  neglects  to  exercise  it  in  proper 
time,  and  allows  the  daughter  to  remain  for  a  long  time 
unprovided  with  a  husband,  he  forfeits  the  right  alto- 
gether.* So  it  has  been  held  that  a  kulin  Brahman,  who 
has  many  wiyes,  and  visits  the  mother  of  his  daughter 
after  long  intervals  of  absence,  during  which  she  continues 
under  the  guardianship  of  her  mother,  is  not  such  a  natural 
guardian  of  that  daughter  as  her  mother.*  This  ruling 
is  certainly  not  favourable  to  the  prospects  of  kidiniam, 
and  is  perhaps  not  in  accordance  with  the  strict  letter  of 
the  Hindu  law ;  but  it  imdoubtedly  accords  with  the  spirit 
of  that  law. 

A  guardian  may  delegate  his  authority  to  another,  and 
the  delegated  guardian  will  have  the  right  to  dispose  of 
the  ward  in  marriage.  Such  delegation  may  be  presumed 
from  the  conduct  of  the  parties.* 

Where  there  is  no  one  authorized  to  give  a  girl  in  mar- 
riage, or  where  her  guardians  neglect  to  do  so,  she  is 
allowed  to  choose  her  own  husband  ;  but  in  the  latter  case, 
she  must  wait  for  three  years  after  attaining  the  marriage- 

*  The  King  v.  Kistnama  Naick,  2  Strangers  Notes  of  Gases,  89  ;  1  Nor- 
ton's Leading  Cases  on  Hinda  Law,  1. 

*  Modhoosoodon  Mookerjee  t.  Jadub  Chander  Banerjee,  3  W.  B.;  191. 

*  Golamee  Ck>pee  Ghose  v.  Juggessur  Ghose,  3  W.  B.,  198. 
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able  age,  that  is  the  eighth  year.*      Speaking  of  this  latter  (Lectube  II. 
case.  Strange  observes :  "  Though  the  law  be  so,  it  may  be  a 
question  whether,  according  to  modem  practice,  the  right 
do  not,  in  this  case,  continue  to  attach  to  the  substitutes 
for  the  father  instead  of  vesting  in  the  girl/'« 

Though  the  consent  of  the  guardian  is  declared  necessary 
with  a  view  to  secure  a  proper  marriage,  it  has  been  held 
that  the  absence  of  such  consent  ''  would  not  invalidate 
a  marriage  otherwise  legaUy  contracted  and  performed  with 
all  the  necessary  ceremonies."* 

This  rule,  however,  seems  to  be  too  broad  in  its  terms, 
and  to  require  some  qualification.  No  doubt,  it  does  not 
protect  forced  or  fraudulent  marriages,  for  they  are  not 
marriages  legally  contracted ;  but  force  and  fraud  are  not 
the  only  grounds  of  objection.  Apart  from  these,  it  is  easy 
to  conceive  a  case  where  a  neighbour,  or  a  distant  relative, 
may,  through  mere  recklessness,  unite  an  infant  girl  in 
matrimony  without  the  consent  of  her  guardian,  who  may 
be  her  father ;  and  in  such  cases  it  would  be  gross  injustice 
not  only  to  the  father,  but  also  to  the  girl,  to  allow  the 
imion  to  last,  when  the  father  might  have  secured  an 
incomparably  better  match  for  his  daughter.  With  every 
r^ard  for  the  indissoluble  character  of  marriage,  it  would 
be  more  correct  therefore  to  say  that  though  the  want  of 
the  guardian's  consent  would  not  necessarily  invalidate 
a  marriage  otherwise  legally  valid,  the  guardian  may, 
for  any  sufficient  reason  affecting  the  propriety  of  such 
marriage,  obtain  a  declaration  that  it  is  void.  This  view 
of  the  law  is  to  some  extent  supported  by  the  decision  of 

»  Coleb.  Dig.,  Bk.  IV,  18  ;  Manu,  IX,  88,  90,  91. 
'  I  strange.  36. 

*  Modhoofloodun    Mookerjee  r.  Jadub  Chunder  Banerjee,    3  W.   R., 
194 :  see  also  Steele,  p.  30. 
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LscTUBB  II.  the  High  Court  in  the  case  of  Anjona  Dosaee  v.  Proladh 
Chv/nder  Ghose,^  in  which  it  has  been  held  that  the  Courts 
have  jurisdiction  to  declare  a  marriage  void,  if  procured 
by  fraud  or  force,  and  celebrated  without  the  consent  of 
the  necessary  parties.  And  the  rule  of  the  Hindu  law 
is  clear  on  the  point.  It  is  the  gift  of  the  bride  (by 
which  must  be  understood  a  gift  with  the  consent  of  the- 
legal  guardian,  express  or  implied),  and  not  the  mere 
ceremony  of  marriage,  that  forms  the  basis  of  the  rights  of 
the  husband  over  the  wife.  For  Manu  declares, — "  The  re- 
citation of  holy  texts,  and  the  sacrifice  ordained  by  the  lord 
of  creatures,  are  used  in  marriages  for  the  sake  of  procur- 
ing good  fortune  to  brides,  but  the  first  gift  (of  the  bride) 
is  the  primary  cause  of  marital  dominion."* 

Beisotted  girl.  Regarding  the  fitness  of  girls  already  betrothed  to  others 
to  be  taken  in  marriage,  there  is  some  difference  of  opinion.'' 
Betrothment,  however,  is  only  a  promise  to  give  in  mar- 
riage, and,  as  will  be  shown  to  you  in  the  next  Lecture, 
it  is  not  irrevocable.  It  is  allowed  by  Yajnavalkya*  to  be^ 
broken  if  a  worthier  bridegroom  is  found;  and  so  it 
has  been  held  that  specific  performance  of  such  a  promise  is 
not  enforceable  by  a  suit.*  A  girl  betrothed  to  one  person 
is  not,  therefore,  unfit  to  be  taken  in  marriage  by  another,* 
though  some  degree  of  blame  is  generally  attached  to  such 
marriage. 


*  14  W.  R. ,  403. 

'  y,   152  ;   I  have  here  departed  a  little  from  Sir  W.  Jones's   transla- 
tion, as  there  seems  to  be  a  slight  inaccuracy  in  it. 
'  See  Shama  Charan's  Vyavastha  Darpana,  pp.  645,  646. 

*  1, 65.    See  Mitakshara,  Ch.  II,  Sec.  XI,  27. 

*  Umedkika  r.  Nagindas  Narotamdas,    7   Bom.   O.  C.  J.,   122  ;  see 
alRo  In  the  matter  of  Gunpat  Narain  Singh,  I.  L.  R.,  1  Calc,  74. 

*  See  the  opinion  of  the  Pandit  in  Lakhi  Priya  v.  Bhairab  Chandra 
Ohaudhnri,  5  Scl.  Rep.,  374. 
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A  woman  whose  husband  is  living  is  absolutely  prohibit-  Lbctube  II. 
^  to  be  married  again.     Hindu  law  does  not  permit  poly- 
andry, and  the  practice  exists  only  as  a  custom  amongst  P"®,T*!?'? 
particular  tribes  in  certain  localities.    The  only  instance  i»v">fr 
of  polyandry  among  the  Hindus  is  that  of  the  mythical 
Draupadi ;  but  it  has  been  the  cause  of  much  discussion  in 
the  Mahabharat/  and  is  regarded  as  an  exceptional  case. 
Not  only  is  it  prohibited  in  the  institutes  of  the  sages,*  but 
there  is  direct  authority  in  the  Vedas  against  such  practice.* 
The  marriage  of  a  woman  whose  husband  is  living  is  not 
-only  illegal,  but  is  an  offence  punishable  under  section  494 
of  the  Indian  Penal  Code. 

The  marriage  of  widows,  though  permitted  by  Parasara^  Widows. 
4uid  Narada,^  has  never  been  the  practice  among  Hindus. 
It  is  reprobated  by  Manu,  who  says, — "A  widow  who, 
JBrom  a  wish  to  bear  children,  slights  her  deceased  husband 
by  marrying  again,  brings  disgrace  on  herself  here  below, 
and  shall  be  excluded  from  the  seat  of  her  lord ;''  ^  and  it 
is  prohibited  for  the  Kali  or  the  present  age  in  the  Pura- 
nas  and  other  sacred  writings.*  Accordingly  it  has  always 
been  held  to  be  prohibited  by  the  Hindu  law.'  This  rule 
-of  Hindu  law  has,  however,  been  abrogated  by  Act  XV  of 
1856;  and  a  Hindu  widow  is  now  eligible  for  marriage 
-onder  the  provisions  of  that  Act. 

Manu  directs  every  twice-born  man  to  avoid  marrying  qj,,,  ^^^ 
a  girl  belonging  to  any  of   the  ten    following  famiUes,  mTior^d^wuT 

»  Adiparva,  Ch.  XVI,  9,  22—27. 

*  See  Manu,  Vin,  226  ;  IX,  46,  47,  7L 

'  Aitareya  Brahmana,  quoted  in  Vidyasagar's" second  Tract]  on  Vahu* 
Tibaha,  p.  106  ;  Taittirija  Sanhita,  quoted  in  ibidy  p.  199. 

*  Paraeara,  Ch.  IV,  quoted  in  Vidyasagar's  Marriage  of  Hindu  Widows, 
p.  7. 

*  XU,  97.  •  V,  161. 
'  See  General  Note  to  Manu,  I,  V,  k  Yl. 
'  1  Strange,  37, 241« 
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Lbctueb  II.  namely : — "  The  family  which  has  omitted  prescribed  acts  of 
religion ;  that  which  has  produced  no  male  children ;  that 
in  which  the  Veda  has  not  been  read ;  that  which  has  thick 
hair  on  ihe  body ;  and  those  which  have  been  subject  to 
hsdmorrhoids,  to  phthisis,  to  dyspepsia,  to  epilepsy,  to 
leprosy,  and  to  elephantiasis ;"  ^  and  also  a  girl  that  is 
inunoderatively  talkative  or  sickly,  or  has  visible  defects, 
such  as  too  much  hair  on  the  skin  ;  as  well  as  one  with  the 
name  of  a  constellation  or  of  a  river  or  other  name  raising 
an  image  of  terror ;  and  likewise  one  who  has  no  brother, 
or  whose  father  is  not  well  known.*  Now  these  rules  are 
evidently  not  meant  to  imply  any  legal  prohibition.  If 
it  were  so,  half  the  female  population  of  India  would  be 
excluded  from  matrimony.  But  we  are  not  left  to  decide 
for  ourselves  whether  these  rules  are  imperative  or  merely 
directory.  The  inconvenience  of  observing  them  as  im- 
perative prohibitions  must  have  been  perceived  long  before 
our  time.  They  were  originally  meant  to  be  mere  rules 
of  caution  and  advice,  and  found  a  place  in  the  Institutes 
as  it  is  a  mixed  treatise  on  law,  ritual  and  hygiene ;  and 
80  long  as  their  real  nature  was  known  fit)m  tradition, 
they  exacted  their  due  share  of  obedience  and  caused  no 
difficulty;  and  when  time  had  raised  their  sanctity,  and 
it  became  necessary  to  invent  reasons  for  excusing  their 
non-observance,  reasons  were  readily  found.  Thus,  Eulluka 
Bhatta,  in  his  commentary  on  these  texts,  remarks  that  they 
are  prohibitions  the  violation  of  which  would  be  improper, 
but  would  not  invalidate  the  wifehood  of  the  girls  therein 
enumerated  ;  and  his  reason  seems  to  be  this,  that  wifehood  or 
the  matrimonial  relation  being  a  spiritual  or  abstract  entity, 
cannot  be  affected  by  the  violation  of  a  rule  having  for  its 

»  111,6,7.  »  111,8,9,11. 
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reason  the  existence  of  defects  that  are  perceptible  by  the  Lecture  II. 
senses;    and  Raghunandan  in   his   Udvahatattwa^    adopts 
the  same  view. 

The  foregoing  rules,  therefore,  are  of  no  value  to  the 
practical  lawyer.  For  the  scholar,  they  may  possess  some 
interest,  as  being  evidence  of  the  wisdom  of  the  Hindus.* 
But  to  the  student  of  Hindu  law  they  are  of  the  highest 
value,  as  they  serve  to  illustrate  the  nature  of  that  law, 
and  the  manner  of  its  elaboration  by  commentators  in 
'  their  attempt  to  reconcile  practice  with  precept. 

A  girl  whose  elder  sister  remains  unmarried  is  declared  One  whose 

elder  sister 

not  eligible  for  marriage.'  This  rule  is  not  peculiar  to  is  unmarried. 
the  Hindu  law,  but  is  to  be  found  in  other  archaic  systems 
such  as  the  Jewish.*  A  girl  married  contrary  to  this  rule 
is  called  agre  didhiau,  and  her  elder  sister  didJiimi.  This 
rule  is  analogous  to  the  corresponding  rule  in  the  case 
of  males,  and  the  remarks  made  there  would  apply  here, 
mutatis  viiUandis,  with  this  difference,  that  considering  the 
express  declaration  of  commentators  on  the  subject,  it  is 
doubtful  whether  the  violation  of  the  rule  in  this  case  would 
not  invalidate  the  marriage.  In  practice,  however,  such 
marriages  are  of  extremely  rare  occurrence. 

We  have  been  hitherto  considering  that  part  of  our  ques- 
tion which  refers  to  the  absolute  unfitness  of  girls  to  be 
taken  in  marriage.  We  now  come  to  the  other  part  of  it, 
which  refers  to  relative  disqualifications, — that  is,  disquali- 
fications which  render  a  girl  unfit  to  be  taken  in  marriage 
by  some  particular  person  or  class  of  persons  only. 

*  InstittiteB  of  Raghunandan,  Vol.  II,  pp.  82,  83. 

*  It  maj  not  be  without  interest  to  t^e  curioos  to  oompare  Mana*s  rules 
relating  to  hairiness  of  the  skin  with  the  remarks  of  Darwin  in  hia 
Descent  of  Man,  pp.  600,  601. 

*  Udrahatattwa,  Inst.,  Vol.  II,  p.  68;  Vyavastha  Darpana,  669,  670. 

*  Genesis,  XXIX,  26. 

H 
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Lectuu  U.  a  woman  l>elongmg  to  the  same  gotra,  or  primitive  slock, 
is  prohibited  to  be  taken  in  marriage  by  a  man  of  any  of 
the  three  twice-born  classes/ 

Woman  of  tbe     To  understand  this  rule  properly,  you  must  know  what 

Mine  ^ofr*. 

gotra  is.     It  eomes  from  go  (a  cow),  and  meant  originally  an 
enclosure  for  kine.     Max   Miiller  points  out  the  connection 
between  its  etymological  and  secondary  meanings  thus: 
**  In  ancient  times,  when  most  wars  were  carried  on,  not  to 
maintain  the  balance  of  power  of  Asia  or  Europe,  but  to 
take  possession  of  good  pasture,  or  to  appropriate  large^ 
helrds  of  cattle,  the  hurdles  grew  naturally  into  the  walls 
of  fortresses,  the  hedges  became  strongholds ;  Anglo-Saxon 
tun,  a  dose  (Oerman  Zaun)  became  a  town ;  and  those  who 
lived  behind  the  same  walls  were  called  a  gotra,  a  family, 
a  tribe,  a  race."*    Ootra,  as  used  in  the  above  rule,  means  a 
family  descended  fix)m  one  of  the  several  patriarchs,  who 
are,  according  to  some,  twenty-four,  and  according  to  others, 
forty-two  in  number ; '  so  that,  taking  the  higher  estimate, 
there  are  forty-two  gotras  in  all.     Now,  since  a  woman  by 
her  marriage  passes  from  her  father's  gotra  to  that  of  her 
busband,  *  therefore,  in  order  that  two  persons  may  be  of  the 
same  gotra,  each  of  them  must  be  descended  from  the  com- 
mon {)atriarch  through  an  uninterrupted  line  of  males.    As 
these  patriarchs,  or  founders  of  gotras,  were  Brahmans,  the 
Eshatriyas  and  Vaisyas  (except,  perhaps,  those  who  are  de- 
scended from  Brahman  fathers  and  mothers  of  their  own 
classes,  and  who  are  held  by  some  to  belong  to  the  same 
classes  respectively  as  their  mothers*),  can  have  no  gotra  of 

'  Manu,  III,  5.    One  is  also  prohibited  to  marty  a  girl  of  a  gotra  having 
the  same pravaraSf  or  principal  sages,  as  his  own;  see  Udyahatattwa. 
'  Chips  from  a  Oerman  Workshop,  Vol.  II,  p.  28. 
'  Sabdakalpadrmna,  art.  Gotra, 

*  Udyahatattwa,  Inst,  VoL  II,  72. 

*  Dattaka  Mimansa,  Sec.  II,  84  ;  bat  see  Mann,  X,  6 — lOl 
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their  own.    But  tiiey  having  adopted  the  gotrasoi  the  spiri-  Lbcture  U^ 
tual  guides  or  fiunily  priests  of  their  remote  progenitors,^ 
Manu  applies  the  forgoing  rule  to  all  the  three  twice- 
born  classes  aUke. 

The  case  of  the  Sudras,  however,  is  difierent.  In  early 
dayS)  when  it  was  thought  improper  to  officiate  at  the  reli- 
gious ceremonies  oi  the  Sudras,^  the  Sudras  could  have  had 
no  fSsunily  priests,  and  consequently,  they  did  not  belong  to 
any  gotra.  And  though  in  course  of  time  Brahmans  have 
been  induced  to  become  fSeunily  priests  of  that  class,  and  the 
Sudras  have  in  some  places,  as  in  Bengal,  got  themselves  affil- 
iated to  different  gotras,  yet  that  is  not  considered  suffix 
dent  tomake  the  above  prohibition  applicable  to  them.' 

The  above  rule  is  imperative  in  its  nature,  and  a 
marriage  celelM*ated  in  violation  of  it  is  null  and  void.t' 
'^  He  who  inadvertently  marries  a  girl  sprung  &om  the  same 
original  stock  with  himself,  must  support  her  as  a  mother.-' 
So  says  Bandhayana.^  And  in  the  Udvahatattwa,  several 
other  texts  are  quoted  to  the  same  effisct. 

The  reason  for  the  prohiUtion  of  marriage  in  the  same 
primitive  stock  has  been  the  subject  of  much  speculation 
and  controversy.  M'Lenuan^  traces  the  origin  of  the  rule 
to  the  primeval  practice  of  marriage  by  capture,  which  he 
thinks  led  to  exogamy,  or  marriage  out  of  the  tribe,  as  the 
only  allowable  form  of  marriage.  Other  writers  who  have 
examined  the  subject  do  not  agree  with  him.  But  it  would 
be  out  of  place  here  to  enlarge  upon  this  subject. 

Girls  related  to  a  man  within  certain  degrees  of  relation-  Girls  related 

within  the 

»  Dattaka  Mimansa,  Sec.  II,  76.  »  Manu,  TV,  80.  gj^s!**'^  ^^ 

*  See  Udvahatattwa,  Raghiinandan^s  InstitateB,  VoL  II,  62  ;  Coleb.  Dig., 
Bk.  V,  340,  commentary. 

♦  Steele,  p.  166.  *  Coleb.  Dig.,  Bk.  V,  340. 

*  Primitive  Marriage,  pp.  84—86^ 
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Lecture  II.  ship,  commonly  called  the  prohibited  degrees,  are  not  to  be 
taken  in  marriage  by  him. 

Marriage  between  near  blood  relations  is  so  universally 
repugnant  to  our  feelings,  that  every  system  of  law  has  its 
rule  of  prohibited  degrees.  The  prohibition  is  also  extended 
by  analogy  more  or  less  to  relations  by  affinity,  fosterage, 
and  adoption.  I  shall  first  of  all  give  you  the  rules  regard- 
ing prohibited  degrees  in  the  Hindu  law,  and  then  compare 
them  with  those  of  other  systems. 

These  rules  are  chiefly  based  upon  the  following  texts  : — 

I.  "  She  w^ho  is  not  descended  from  his  paternal  or  maternal 
ancestors  within  the  sixth  degree  (sajnnda),  and  who  is  not 
known  by  his  family  name  to  be  of  the  same  primitive 
stock  with  his  father  or  mother,  is  eligible  by  a  twice-born 
man  for  nuptials  and  holy  imion." — Manu,  III,  5. 

Sajyinda  Is  the  word  in  the  original  which  has  been  ren- 
dered as  *  descended  fr(mi  ancestors  ivithiii  the  sixth  degree' — 
that  is,  from  persons  in  the  ascending  line  within  the  seventh 
degree  from  the  intending  husband.  This  rendering  is  in 
accordance  with  the  text  of  Manu  (V,  60),  which  says  that 
the  sapindii  relationship  ceases  with  the  seventh  person. 

II.  "  Having  finished  his  studentship,  let  a  man  espouse  a 
girl  endowed  with  good  qualities,  one  who  was  never 
married  before,  who  is  possessed  of  beauty,  is  not  a  sapinda, 
and  is  younger  in  age.  " — Yajnavalkya,  I,  52. 

As  it  is  of  importance  that  you  should  clearly  understand 
the  import  of  the  word  sapinda,  I  shall  here  subjoin  the 
very  full  explanation  of  it  given  by  Vijnaneswar  in  his 
commentary  on  the  above  text:  ^ 

"  (He  should  marry  a  girl)  who  is  non-Sapinda  (with 
himself).     She  is  called  his  Sapinda  who  has  (particles  of) 

'  Mitaksliara  (Sans.)  Acharadhyaya,  leaf  G  et  »eq. 
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the  body  (of  some  ancestor,  &c.,)  in  common  (with  him).  Lecture  II. 
Non-Sapinda  means  not  his  Sapinda.  Such  a  one  (he 
should  marry).  Sapinda-relationship  arises  between  two 
people  through  their  being  connected  by  particles  of  one 
body.  Thus,  the  son  stands  in  Sapinda-relationship  to  his 
father,  because  of  particles  of  his  father's  body  having  en- 
tered (his).  In  like  (manner  stands  the  grandson  in  Sa- 
pinda-relationship) to  his  paternal  grandfather  and  the 
rest,  because  through  his  father,  particles  of  his  (grand- 
fathers)  body  have  entered  into  (his  own).  Just  so  is 
(the  son  a  Sapinda-relation)  of  his  mother,  because  parti- 
cles of  his  mother  s  body  have  entered  (into  his).  Like- 
wise (the  grandson  stands  in  Sapinda-relationship)  to  his 
maternal  grandfather  and  the  rest  through  his  mother. 
So  also  (is  the  nephew)  a  Sapinda-relation  of  his  maternal 
aunts  and  uncles,  and  the  rest,  because  particles  of  the 
same  body  (the  paternal  grandfather)  have  entered  into 
(his  and  theirs)  ;  likewise  (does  he  stand  in  Sapinda-relation- 
ship) with  paternal  uncles  and  aimts,  and  the  rest.  So  also 
the  wife  and  the  husband  (are  Sapinda-relations  to  each 
other),  because  they  together  beget  one  body  (the  son). 
In  like  manner,  brothers'  wives  also  are  (Sapinda-relations 
to  each  other),  because  they  produce  one  body  (the  son), 
with  those  (severally)  who  have  i^prung  from  one  body 
(i.  e.,  because  they  bring  forth  sons  by  their  imion  with  the 
oflfepring  of  one  person,  and  thus  their  husbands'  father  is 
the  common  bond  which  connects  them).  Therefore,  one 
ought  to  know  that,  wherever  the  word  Sapinda  is  used, 
there  exists  (between  the  persons  to  whom  it  is  applied), 
a  connection  with  one  body,  either  immediately  or  by 
descent." 
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LectubeII.  "  In  the  explanation  of  the  word  'asapindam'  (non-Sa- 
pinda>  verse  52),  it  has  been  said  that  Sapinda-relation 
arises  from  the  circumstance  that  particles  of  one  body 
have  entered  into  (the  bodies  of  the  persons  thus  related), 
either  immediately  or  through  (transmission  by)  descent. 
But  inasmuch  as  (this  definition)  would  be  too  wide,  since 
such  a  relationship  exists  in  the  et^nal  cdrde  of  births,  in 
some  manner  or  other,  between  all  men,  therefore,  the 
author  (Yajnavalkya)  says,  v.  53 : — '  After  the  fifth  an- 
cestor on  the  mother  s,  and  after  the  seventh  on  the  father's 
side/  On  the  mother's  side,  in  the  mother's  line,  after  the 
fifth;  on  the  father's  side,  in  the  father's  line,  after  the 
seventh  (ancestor),  the  Sapinda-relationship  ceases ;  these 
latter  two  words  must  be  understood ;  and,  therefore,  the 
word  Sapinda,  which  on  accoimrt  of  its  (etymological^ 
import '  (connected  by  having  in  common)  particles  (of  one 
body) '  would  apply  to  all  men,  is  restricted  in  its  significa- 
tion, just  as  the  word  ponkaja  (which  etymologically  means 
*  growing  in  the  mud,'  and  therefore,  would  apply  to  all 
plants  growing  in  the  mud,  designates  the  lotus  only),  and 
the  like ;  and  thus  the  six  ascendants  beginning  with  the 
father,  and  the  six  descaidants  beginning  with  the  son,  and 
one's  self  (coimted)  as  the  seventh  (in  each  case),  are  Sa- 
pinda-relations.  In  caa^  of  a  division  of  the  line  also,  one 
ought  to  count  up  to  the  seventh  (ancestor),  including  him 
with  whom  the  division  of  the  line  begins  (e.  gr.,  two  col- 
laterals A  and  B  are  Sapindas,  if  the  common  ancestor  is 
not  further  removed  from  either  of  them  than  six  degrees), 
and  thus  must  the  counting  of  the  (Sapinda-relationship) 
be  made  in  every  case.' 


*)  s 


*  The  above  tranelation  ia  taken  from  West  and  Buhler*s  Digest,  Part  I, 
pp.  141—143. 
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I  ought  to  add  here  that  the  word  eapinda  has,  in  other  Lecturk  IL 
places,  a  meazung  difiPerent  from  what  is  given  above.  Thus 
in  the  chapter  on  inheritance  in  the  Code  of  Manu  (IX, 
186, 187)  a  aa/pinda  means  one  who  is  related  within  the 
third  d^ree :  the  sapinda  relation  being  there  based  not  on 
connection  through  one  common  body,  but  on  connection 
through  common  oblation.^ 

IIL  "  One  must  not  marry  a  girl  of  the  same  gotra  or 
pravar<i8,  or  as  far  as  the  fifth  in  degree  firom  the  mother 
and  seventh  from  the  father." — Vishnu  Sutra,  cited  in  the 
Udvahatattwa. 

IV.  *' Girls  descended  from  the  father's  or  mother's 
handkua  are  not  to  be  taken  in  marriage  as  far  as  the  seventh 
and  fiiflh  respectively,  as  well  as  those  of  the  same  gotra 
or  of  equal  pravarcLsJ* — Narada,  cited  in  the  Udvaha- 
iattwa. 

The  word  ba/ndkti,  which  occurs  in  the  above  text,  has 
been  defined  in  a  text  quoted  anonymously  in  the 
Udvahatattwa,  whidi  runs  thus : — 

"  The  sons  of  his  fiBither's  paternal  aunt,  the  sons  of  his 
&ther's  maternal  aunt,  and  the  sons  of  his  father's  mater- 
nal nnde,  must  be  considered  his  father's  handku8.  The 
«ons  of  his  mother's  maternal  aimt,  the  sons  of  his  mother's 
paternal  aunt,  and  the  sons  of  his  mother  s  maternal  unde, 
must  be  reckoned  his  mother's  bandhua!' ' 

FVom  these  texts  and  a  few  others,  commentators  have 
deduced  tiie  following  rules : — 

Rule.  L — (cl) — The  female  descendants  as  far  as  the 
seventh  d^^ree,  from  the  father  and  his  six  ancestors, 
namely,  the  paternal  grandfather,  &c.. 


•  See  DaAtaka  Cfhandrika,  Sec.  IV,  7—9 ;  Dattaka  MimanBa,  Sec.  VI,  32. 
«  See  MiUkBhans  Ch.  U,  Sec  VI,  1. 
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Lbcturb  II.  (b.) — The  female  descendants  as  far  as  the  seventh  de- 
gree, from  the  f ather  s  handJtua  and  their  six  ancestors, 
through  whom  those  females  are  related, 

(c.) — The  female  descendants  as  far  as  the  fifth  degree, 
from  the  maternal  grandfather  and  his  four  ancestors, 
namely,  the  maternal  great  grandfather,  &;c.,  and 

(d,) — The  female  descendants  as  far  as  the  fifth  degree, 
from  the  mother  s  handhua  and  their  four  ancestors,  through 
whom  those  females  are  related, 

are  not  to  be  taken  in  marriage.* 

Ride  II, — A  stepmother's  brother's  daughter  and  his 
daughter  s  daughter  are  not  to  be  taken  in  marriage.* 

Clauses  (a)  and  (c)  in  Rule  I  are  clear  enough  ;  but 
clauses  (b)  and  (d)  may  require  a  word  of  explanation. 
Take  clause  (b).  Then,  as  defined  above,  the  father  s  ma- 
ternal aunt  8  son  is  one  of  the  father  s  bandhvis ;  and  the 
rule  excludes  his  female  descendants  within  the  seventh 
degree.  It  also  excludes  the  female  descendants  (within 
the  same  degree)  of  each  of  his  six  ancestors  in  a  certain 
line, — namely,  that  in  which  those  female  descendants  are 
connected  by  blood  with  the  intending  husband.  This 
line  must,  therefore,  be  the  bandliu's  maternal  line,  for  his 
paternal  line  is  not  connected  by  blood  with  the  bride- 
groom ;  and  the  six  ancestors  in  question  would  be  the 
bandkiCa  mother,  his  maternal  grandfather,  maternal  great 
grandfather,  &c.,  and  not  the  bandliu's  mother,  his  mother's 
mother,  &c. ;  for  though  these  females  are  connected  by 
blood  with  the  bridegroom,  a  line  of  female  ancestors  is  not 
regarded  as  a  line  in  the  Hindu  law.     The   same   is  to   be 


'  Udvahatattwa,  Raghunandan's  InstituteB,  YoL  II,  p.  65. 
Jbid,  p.  66. 
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nnderstood  in  the  case  of  any  other  bandhu,  whether  of  Lkctubb  II, 
the  father  or  of  the  mother. 

Clauses  (b)  and  (d)  may  be  illustrated  by  the  following 
diagram, — ^whero  A  is  the  bridegroom ;  M  and  F  with  the 
sever^  suffixes  denote  males  and  females  respectively,  M| 
and  Fi  being  the  father  and  the  mother  of  A;  and  B^,  Bg,  B,, 
denote  the  three  baTidhus  of  the  fiather,  and  B',  B^,  B'^ 
the  three  bandhus  of  the  mother.  The  girls  prohibited 
under  clauses  (6)  and  {d)  would  be  the  female  descendants 
(within  the  seventh  degree)  of  B^,  Bg,  B3,  and  of  each 
of  their  six  ancestors  that  are  represented  in  the  scheme ; 
and  the  female  descendants  (within  the  fifth  degree)  of 
B^,  B^,  B'^,  and  of  each  of  their  four  ancestors  that  are 
represented  there. 
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It  will  be  seen  from  the  above,  that  in  Rule  I,  the  ex- 
dusion  of  collateral  relations  from  eligibility  for  marriage 
ifl  carried  rather  too  far,  and  intermarriage  is  prohibited 
between  relations  who  may    be  practically  regarded  as 
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Leotueb  II.  strangers.     Consequently,  that  rule  has  been  qualified  by 
the  following  exceptions  : — 

Eocception  L — ^A  girl  who  is  removed  by  three  gotras 
from  the  bridegroom  is  not  unmarriageable,  though  related 
within  the  seven  or  five  degrees  as  above  described.* 

The  three  gotras  in  the  case  of  the  descendants  of  a 
handku  are  always  to  be  counted  from  his  (bandhu's)  own 
gotTU.  So  also,  in  the  case  of  the  descendants  of  the  ancestors 
of  a  bandhu,  who  is  the  father's  or  the  mother's  maternal 
uncle's  son,  they  are  to  be  counted  frcnn  the  bandhu's  own 
gotra.  But  in  the  case  of  the  descendants  of  the  ancestors 
of  each  of  the  other  handkua,  the  three  gotras  are  to  be 
counted  from  his  (bandhu*8)  maternal  grandfather's  gotra. 

This  exception  is  based  upon  a  text  of  Brihat  Manu,  and 
another  of  the  Matsya  Purana,  cited  in  the  Udvahatattwa.* 
To  understand  it,  you  must  bear  in  mind  that  mar- 
riage efiects  change  of  gotra  in  a  female  by  transferring 
her  from  her  father's  gotra  to  that  of  her  husband.  The 
exception  may  be  illustrated  by  the  following  example  : — 
Suppose  the  paternal  great  grandfather  of  the  bridegroom 
to  be  of  the  SandUya  gotra ;  his  daughter  (by  transfer  by 
marriage)  to  be  of  the  Kasyapa  gotra ;  her  daughter,  of  the 
Vatsya  gotra  ;  and  this  daughter's  daughter  to  be  of  the  -BAo- 
ra^d/waja  gotra :  the  maiden  daughter  of  this  last,  being  of 
the  Bharadwaja  gotra,  and  being  beyond  three  gotras,  viz, 
the  SandUya,  Kasyapa,  and  Vatsya,  is  eligible  for  marriage, 
though  within  the  prohibited  degrees  in  Rule  I  (a)* 

Exception  IL — When  a  fit  match  is  not  otherwise  pro- 
curable, the  Kshatriyas  in  all  the  forms  of  marriage,  and  the 
other  classes  in  the  Asura  and  other  inferior  forms  of  mar- 
riage, may  marry  within  the  above  degrees,  provided  that 

\  Baghunandana's  Inst.,  Vol.  II,  p.  64.  '  Ibid, 
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they  do  not  marry  within  the  fifth  degree  on  the  father's  Lbctubk  II. 
side,  and  the  third  degree  on  the  mother's. ' 

This  exception  is  based  on  the  authority  of  Sulpani,  but 
Raghunandana  differs  from  him.  It  is,  however,  supported 
by  a  text  of  Paithinasi  and  another  of  Sakatayana,  and  is 
generally  considered  to  be  a  valid  exception.* 

Besides  these  two,  various  other  exceptions  have  been  in- 
troduced, and  they  are  all  regarded  as  valid  if  sanctioned  • 
by  custom,  according  to  the  doctrine  of  the  Chatv/rvirigsati, 
or  the  twenty-four  sages.*  Thus,  in  the  South  of  India, 
intermarriage  with  the  daughter  of  a  maternal  uncle  is  not 
only  allowed,  but  is  considered  desirable.^ 

In  the  case  of  a  person  whose  filial  relation  has  been  chang- 
ed by  adoption,  as  well  as  in  the  case  of  his  descendants, 
while  the  above  rules  about  prohibited  degrees  continue  in 
full  force  with  reference  to  their  relations  by  consanguinity, 
the  same  rules  apply  with  regard  to  relations  in  the  families 
of  the  adoptive  parents  in  the  same  way  as  if  the  adopted 
son  were  their  legitimate  son.-*  There  may,  however,  be 
some  difficulty  in  fixing  the  maternal  line  by  adoption. 
If  the  adopting  father  has  only  one  wife,  she  is  considered 
the  adoptive  mother;  if  he  has  more  wives  than  one, 
but  joins  with  one  of  them  only  in  the  ceremony  of 
adoption,  or  if  only  one  c^  them  takes  ihe  child  with 
his  permission,  then,  too,  she  is  considered  as  the  mother 
by  adoption.  But  where  the  adopter  has  several  wives, 
and   does  not  join   with  any   one    of  them  in  the  act 


■  Shama  Charan's  Vyavastha  Darpana,  pp.  663,  664. 
•  Ibidf  p.  664.  »  2  Stranjre's  Hindu  Law,  p.  166^ 

*  Dattaka  Chandrika.  Sec.  IV,  7—9. 
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Lbctubs  II.  of  adoption,  it  is  not  settled  which  of  them  is  to  be- 
come  the  adoptive  mother,  though  some  maintain  that 
they  all  equally  become  his  mothers,  and  that,  conse- 
quently, he  must  have  as  many  maternal  lines  as  there  are 
mothers.* 

The  rules  as  to  prohibited  degrees,  subject  of  course  to 
the  exceptions  noticed  above,  are  absolutely  imperative  in 
.  their  nature,  and  would  nullify  any  marriage  contracted  in 
contravention  of  them.* 

Prohibited  de-     The  prohibited  degrees  in  the  case  of  collaterals  extend 

greesin  differ- 
ent systema     much  further  in  the  above  rules  than  they  do  in  other 
compared. 

systems,  such  as  the  Jewish,^  the  Roman,^  the  English,^  the 
French,^  and  the  Mahomedan.^  In  none  of  these  does  the 
prohibition  of  marriage  between  collaterals  extend  further 
than  to  marriages  between  brother  and  sister,  uncle  and 
niece,  aunt  and  nephew,  and  great-aunt  and  grand-nephew. 
In  the  direct  line,  marriage  is  prohibited  between  ascend- 
ants and  descendants,  in  all  these  systems.  This  prohibi- 
tion, as  you  have  seen,  is  not  to  be  found  in  so  many  words 
in  the  Hindu  law.  But  the  above  rules  of  EUndu  law 
embody  such  prohibitions  to  an  extent  which  is  sufficient 
for  all  practical  purposes.  For  one  of  the  rules  given 
above  prohibits  marriage  with  any  female  descendant  with- 
in the  seventh  degree  from  the  father ;  and  this  must  be 


*  Ck>lebrooke*8  Digest,  Bk.  V,  273,  commentary,  Vol.  11,  p.  394  (Madras 
edition)  ;  Shama  Charan's  Vyavastha  Darpana,  p.  890 ;  see  also  Dat- 
taka  MiTnansa,  Sec.  VI,  50 — ns. 

'  Udvahatattwa,  Institutes  of  Raghonandana,  Vol.  II,  p.  S2 ;  Kolloka 
Bhatta*B  commentary  <m  Mann,  Ch.  Ill,  5  and  11. 
»  Leviticus,  XVIII  and  XX.  *  Inst  Lib.  I,  Tit  X,  2—6. 

^  Stephen's  Commentaries,  Bk.  Ill,  Gh.  IL 

*  Code  Napoleon,  arta.  1C2, 163.  ^  Hedaya,  Bk.  II,  Ch.  I. 
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practically  a  sufficient  prohibition  in  all  cases  as  regards  Lbctube  U. 
females  in  the  descending  line.  As  for  females  in  the 
ascending  line,  widow  marriage  being  prohibited,  no  further 
prohibition  was  necessary.  And  though  widow  marriage 
has  been  now  legalized,  the  prohibition  of  marriage  with 
eapindas  would  be  practically  sufficient  for  such  cases. 

The  prohibition  by  reason  of  affinity,  which  exists  in 
other  systems,  has  no  place  in  Hindu  law.  But  the  prohi- 
bition of  marriage  with  aapindaa  to  some  extent  suppHes 
its  place,  and  so  did  the  prohibition  of  widow  marriage. 
The  Hindu  law,  however,  does  not  prohibit  marriage  with 
the  wife's  sister,  or  even  with  her  niece,  or  her  aunt.  The 
prohibition  on  the  ground  of  adoption  reseml3les,  to  some 
extent,  the  corresponding  provision  in  the  Roman  law,* 
and  the  prohibition  by  reason  of  fosterage  in  the  Maho- 
medan  law.' 

The  reason  why  marriage  between  cousins-german, 
though  allowed  in  so  many  other  systems,  is  so  repugnant 
to  the  feelings  of  a  Bengali,  is  to  be  found  in  the  peculiar 
mode  of  naming  those  relations  in  our  language.  That 
mode  is  what  is  termed  the  classificatory  mode,  as  distin- 
guished from  another  mode,  which  is  called  the  descriptive 
mode,  and  which  obtains  in  most  other  civilized  countries.' 
According  to  the  former  system  of  nomenclature  as  it 
exists  in  our  language,  relations  are  classified  into  groups  of 
equal  degrees  in  the  ascending  and  descending  lines,  and 
general  names  are  givin  to  these  groups.  Thus,  all  male 
relations  in  the  same  degree  with  a  man  himself  are  con- 


*  Inst,  lifc.  I,  Tit.  X,  1—5.  »  Hedaya,  Bk.  II,  Oh.  I. 

<  See  Labbock*8  Origin  of  Ciyilisaiion,  p.  153  et  seq. 
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Lbctube  II.  sidered  as  belonging  to  the  brother's  class,  and  are  styled 
brothers  (being  called  brothers  through  the  uncle  or 
the  aunt,  or  other  relation  as  the  case  may  be) ;  and  all 
female  relations  in  the  same  degree  are  styled  sisters.  And 
hence  marriage  between  cousins-german  soimds  in  a  Ben- 
gali's ear  as  repugnant  as  that  between  brother  and  sister. 
This  will  not,  however,  account  for  the  extensive  rule  of 
prohibited  degrees  in  the  collateral  line,  for  the  nomenda- 
ture  of  relations  in  the  Sanskrit  is  not  one  in  the  dassifica- 
tory  mode.  To  find  out  the  true  reason  for  the  rule  in 
Hindu  law,  let  us  first  of  all  ascertain  the  reason  for  the 
rule  of  prohibited  degrees  in  general 

It  is  thought  by  some  that  the  rule  is  based  upon  physicid 
grounds,  and  that  it  is  meant  to  prevent  that  physical 
degeneracy  of  the  race  which  marriages  between  near 
relations  would  lead  to.  That  may  be  true.  But  there  is 
a  still  stronger  reason  for  the  rule  :  it  is  intended  to  prevent 
moral  degeneracy  and  consequent  social  evils  which  would 
otherwise  result.  These  have  been  so  forcibly  pointed  out 
by  Bentham,*  that  I  feel  tempted  to  quote  his  words  :  "  If 
there  were  not  an  insurmountable  barrier  between  near 
relatives  called  to  live  together  in  the  greatest  intimacy, 
this  contact,  continual  opportunities,  friendship  itself,  and 
its  innocent  caresses,  might  kindle  fatal  passions.  The 
family — ^that  retreat  where  repose  ought  to  be  found  in  the 
bosom  of  order,  and  where  the  movements  of  the  soul, 
agitated  by  the  scenes  of  the  world,  ought  to  grow  calm — 
would  itself  become  a  prey  to  all  the  inquietudes  of  rivalry, 
and  to  all  the  furies  of  passion.     Suspicions  would  banish 

*  Principles  of  the  Civil  Code,  Part  III,  Ch.  V,  Sec.  I. 
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confidence — the  tenderest  sentiments  of  the  heart  would  be  Lecture  II. 
quenched — eternal  enmities  or  vengeance,  of  which  the 
bare  idea  is  fearful,  would  take  their  place.  The  belief  in 
the  chastity  of  young  girls,  that  powerful  attraction  to 
marriage,  would  have  no  foundation  to  rest  upon  ;  and  the 
most  dangerous  snares  would  be  spread  for  youth  in  the 
very  asylum  where  it  could  least  escape  them."  Now  you 
will  at  once  see  the  bearing  of  these  remarks  upon  the  state 
of  Hindu  society  at  the  time  when  the  rules  in  question  were 
framed.  The  Hindus  in  those  days  lived  in  joint  families 
and  under  the  same  roof  for  generations  together;  and 
their  remote  collaterals  (of  course,  on  the  paternal  side  only) 
were  brought  into  contact  in  the  same  way  as  brothers  and 
sisters  in  modem  society.  The  prohibition  of  marriage 
between  remote  collaterals  was  not,  therefore,  as  unneces- 
sary as  it  may  now  seem  to  be.  The  rule  when  once  estab- 
lished for  the  paternal  side,  was  extended  to  the  maternal 
side  by  analogy. 

^  man  is  prohibited  to  marry  the  daughter  of  his  spirit-  JJ,*°f  g^^iJjLi 
ual  preceptor  or  pupil  in  the  Vedas.  A  text  of  the  Mat-  f^^  ^^  p"p"- 
sya  Sukta,  cited  in  the  Udvahatattwa,  says  :  "  The  marriage 
with  a  girl  of  equal  pravaraa,  or  with  a  daughter  of  a  pupil, 
or  of  the  guru  who  instructs  in  the  Vedas,  is  prohibited." 
A  Hindu's  repugnance  towards  such  marriage  is  strikingly 
illustrated  by  the  story  of  Devajani  in  the  Adiparva  of  the 
Mahabharata.  The  reason  for  this  rule  is  to  be  found  in  the 
nature  of  the  relation  between  pupil  and  preceptor  in  the 
eaily  days  of  Hinduism.  In  those  days,  the  student  of  the 
Vedas  had  to  live  for  a  series  of  years  in  the  house  of  the 
preceptor ;  and  to  prevent  all  chance  of  illicit  intimacy  with 
the  prec^tor  s  daughters,  connection  with  them  was  de- 
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Lectubb  II.  clared  incestuous.  The  Ach/irya  (teacher),  moreover,  was 
regarded  in  the  same  light  as  a  father.*  But  Vaidik  edu- 
cation has  become  nominal  now,  and  is  completed  by  the 
student  learning  to  repeat  the  GfaycUri ;  and  though  at  the 
UpanayaTia,  an  Ach/irya  is  appointed  for  the  neophyte 
for  form's  sake,  one  seldom  remembers  afterwards  who  his 
Achobvya  was.  As  the  place  of  the  Vaidik  preceptor  is  now 
in  most  cases  supplied  by  the  Ouru,  who  imparts  the 
mystic  Tantric  mantra,  some  think  that,  by  parity  of  rea- 
son, the  above  prohibition  ought  to  extend  to  the  case  of 
the  TarUric  Ghiru  as  well.*  But,  considering  all  the  cir- 
cumstances, it  IB  very  doubtful  whether  at  the  present  day 
a  Court  of  Justice  would  in  any  case  consider  the  rule  as 
anything  more  than  a  mere  moral  injunction. 
Girl  bearing  A  man  is  likewise  prohibited  to  marry  a  girl  who  bears 
oamo.  the  same  name  as  his  mother.     This  rule  is  so  imperative 

that  if  one  inadvertently  marries  in  violation  of  it,  he  is  re- 
quired to  forsake  the  wife  entirely  and  to  perform  penance. 
Considering,  however,  the  fact  that  if  the  objection  on  the 
score  of  name  is  discovered  after  betrothal,  Hindu  law 
allows  the  marriage  to  take  place  on  the  birde's  name  being 
changed,'  it  is  doubtful  whether,  after  marriage  has  taken 
place,  a  Court  of  Justice  would  regard  this  rule  as  more 
imperative  than  most  other  rules  of  the  same  class. 
Girl  older  in  Yajnavalkya*  directs  that  a  man  should  marry  a  dam- 
**••  sel  younger  than  himself.     The  exercise  of  marital  author- 

ity, and  the  implicit  obedience  that  is  held  to  be  due  to 
it,  appear  to  a  Hindu  so  incompatible  with  seniority  in 


*  Manu,  II,  171. 
*  See  Shama  Charan*8  Vyayastha  Darpana,  p.  665,  note. 

*  Udyahatattwa.  ^  1, 62. 
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the  wife,  that  in  practice  this  rule  is  never  departed  from  ;*  Lkoturb  II. 
and  the  early  age  at  which  Hindu  females  are  required  to 
be  married,  renders  the  occasions  for  such  deviation 
extremely  rare.  But  the  rule  seems  to  be  only  directory  in 
its  nature,  and  it  can  hardly  be  expected  that  its  violation 
would  nullify  a  marriage  abready  celebrated. 
A  irirl  belonging  to  a  different  caste  is  prohibited  to  be  Girl  belonging 

.  ,      to  a  different 

taken  in  marriage  in  the  present  (Kali)  age.     Formerly,  in-  caste. 
tennarriage  between  persons  of  different  castes,  though  not 
approved,  was  permitted  according  to  the  following  text  of 
Manu:*— 

**  For  the  first  marriage  of  the  twice-born  classes,  a  wo- 
man of  the  same  class  is  recommended ;  but  for  such  as 
are  impelled  by  inclination  to  marry  again,  women  in  the 
direct  order  of  the  classes  are  to  be  preferred." 

**  A  Sudra  woman  only  must  be  the  wife  of  a  Sudra ;  she 
and  a  Yaisya,  of  a  Yaisya ;  they  two  and  a  Kshatriya,  of  a 
Eshatriya ;  those  three  and  a  Brahmani,  of  a  Brahman." 

But  though  a  woman  of  any  caste  was  allowed  to  be 
married  to.  a  man  of  a  higher  caste,  her  marriage  with  one 
of  a  lower  class  was  greatly  discoimtenanced,  and  the 
diildren  of  such  marriage  were  called  low-bom.' 

Upon  the  authority  of  certain  texts  of  the  Puranas,  inter- 
marriage between  different  castes  is  now  absolutely  pro- 
hibited/ and  the  practical  question  now  in  such  cases  is, 
what  constitutes  a  difference  of  caste  sufficient  to  prevent 
intermamage. 

Caste,  in  the  days  of  the  Vedas,  was  an  ethnological  dis- 
tinction.    There  were  then  two  great  castes,  the  Aryas,  or  the 


*  See  Steele,  161.  »  IV,  12  and  13.  •  Manu,  X.  41. 

*  See  UdrahjUattiwa,  InstituteB  of  Baghanaadan,  Vol.  II,  p.  62  ;  Steele, 
p.  26 ;  1  Strange.  40 ;  General  Note  to  Manu. 

K 
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Lectube  II.  fair-complexioned  new  settlers,  and  the  Dasjnis,  sometimes 
called  the  Sudras,  or  the  dark-complexioned  aborigines.  Var- 
na, literally  colour,  was  then  a  strictly  appropriate  word  for 
caste.  Gradually,  as  the  Aryas,  according  to  their  occupa- 
tions, divided  themselves  into  the  three  classes  of  priests, 
warriors,  and  traders  or  agriculturists,  there  arose  the  four- 
fold division  into  Brahmans,  Kshatriyas,  Yaisyas,  and 
Sudras.^  By  intermarriage  among  these  castes,  which  was 
then  allowable,  there  arose  a  number  of  mixed  classes, 
which  have  been  treated  of  in  the  tenth  chapter  of  Manu ; 
and  further,  by  a  division  of  the  Sudras  according  to  their 
occupations,  there  arose  a  number  of  sub-castes,  such  as  the 
Earmakars  (blacksmiths),  the  Tantis  (weavers),  the  Kumars 
(potters),  &;c.  Whether  some  of  the  castes,  such  as  the 
Kayasthas  and  others,  are  really  Sudras  or  not,  whether 
the  Yaidyas  are  a  mixed  class  or  are  genuine  Yaisyas,  and 
whether  the  Kshatriya  class  still  exists,'  are  questions  which 
are  sometimes  keenly  contested  at  the  present  day. 

Such  being  the  nature  and  origin  of  caste,  it  has  been 
sometimes  held  that  the  prohibition  of  intermarriage  appUes 
only  with  reference  to  the  four^primaiy  castes,  and  is  inap- 
plicable to  the  sub-divisions  of  the  Sudra  caste.  Thus,  in  the 
case  of  Pandaiya  Telaver  v.  Pidi  Telaver*  Sir  Colley  Scot- 
land, C. J.,  observed  :  "  It  is  not,  however,  to  be  understood 
that  supposing  the  late  zemindar  and  the  second  plaintiff  had 
been  of  different  castes,  the  marriage  would  in  my  opinion 
have  been  invalid.    The  general  law  applicable  to  all  the 


^  See  Max  Mfiller*8  Chips  from  a  Oerman  Workshop,  Vol.  U,  p.  323 
et  ieq, 

*  Regarding  the  eadstenoe  of  the  tme  Kshatriya  oaste  at  the  present 
day,  see  Ghaotorya  Ron  Mardan  Syn  v,  Sahub  Purlohad  Syn,  7  Moa 
I.  A.,  18  ;  4  W.  R.,  P.  C,  132.        »  1  Mad.,  478. 
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dasaes  or  tribes  does  not  seem  opposed  to  marriage  between  lbotitbe  II. 
individuals  of  different  sects  or  divisions  of  the  same  class  ' 
or  tribe,  and  even  as  regards  the  marriage  between  individ- 
uals of  a  different  class  or  tribe,  the  law  appears  to  be  no 
more  than  directory.  Although  it  recommends  and  incul- 
cates a  marriage  with  a  woman  of  equal  class  as  a  preferable 
description,  yet  the  marriage  of  a  man  with  a  woman  of  a 
lower  class  or  tribe  than  himself,  appears  not  to  be  an  invalid 
marriage,  rendering  the  issue  illegitimate.  Manu,  Ch.  Ill, 
dili  et  aeq,;  MitaJcshara,  Ch.  I,  Sea  11,  cL  2,  and  note; 
1  Strangers  H.  £.,  p.  40.  According  to  this  view  of  the 
law,  there  being  no  proof  of  special  custom  or  usage,  the 
marriage  would  be  valid,  even  though  the  parties  had  been 
of  different  sects  or  caste  divisions  of  the  fourth  or  Sudra 
And  Mr.  Justice  Holloway  in  his  judgment  in  the 
ease  remarked :  "  Moreover,  it  is  not  invalid  if  it  took 
{daee,  because  of  the  difference  of  dass.  The  opinion  of  the 
pandits  is»  as  usual,  vague  and  unsatisfactory.  As  the  twice- 
bam  man  is  instructed  to  marry  a  wife  of  the  same  class 
with  himself,  the  reasonable  inference  is  that,  upon  one  not 
twioe-bom,  the  precept  is  not  binding. 

"  Farther,  I  am  clearly  of  opinion  that  the  classes  spoken 
of  are  the  four  classes  recognized  by  Manu,  and  not  the 
infinite  sub-divisions  of  these  classes  introduced  in  the  prog- 
ress of  time.  I  think,  therefore,  that  being  a  Sudra,  the 
WQfman  was  of  the  same  class  in  the  sense  of  the  authority 
quoted." 

On  appeal,  tlie  Privy  Council,  though  not  concurring  in 
all  that  has  been  said  in  the  judgment  of  the  High  Court, 
made  the  following  observations :  ^ — 

"  Then,  if  there  was  a  marriage  in  fact,  was  there  a  mar- 

»  3  B.  L.  B,  8,  4  ;  12  W.  R.,  P.  C,  41.  ~" 
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Lectubs  II.  riage  in  law  ?  When  once  you  get  to  this,  viz.,  that  there 
"^  was  a  marriage  in  £Eict,  there  would  be  a  presumption  in 
{avot  of  there  being  a  marriage  in  law.  The  zemindar, 
according  to  the  usages  of  his  country  and  nation,  on  part- 
ing with  his  first  wife,  would  be  naturally  desirous  of 
marrying  again  and  having  male  issue. 

"  It  would  be  a  most  unlikely  thing  for  a  person  of  his  race 
to  go  through  theoeremonyof  marriage,  if  it  was  known  that 
that  marriage  was  a  marriage  which  was  invalid  in  law. 
Then  upon  what  is  it  that  the  invalidity  of  the  marriage  in 
law  depends  ?    It  depends  upon  this,  and  upon  nothing  else, 
viz,,  that  all  the  parties  being,  as  is  clear  from  the  evidence, 
of  the  Sudra  caste,  it  is  said  that  because  it  is  shown  by  a 
decree  that  the  fiEither  of  the  mother  of  the  present  plaintiff 
and  respondent  was  illegitimate,  therefc»:e  the  child  of  that 
father  could  not  contract  a  valid  marriage,  and  was  in  sub- 
stance of  no  caste  at  all.    The  only  foundation  for  this  is 
the  opinions  of  the  Pundits ;  those  opinions  are  not  satisfiae- 
tory ;  no  decision  or  authority  is  brought  forward  support- 
ing any  such  proposition.     The  opinions  are  matter  of 
reasoning ;  and  where  they  refer  to  authority,  it  is  to  author- 
ity which  applies  to  persons  of  two  different  but  higher 
castes,  not  to  the  Sudra  caste  at  all,  and  still  less  to  what 
may  be  called  different  classes  or  divisions  of  one  and  the 
same  Sudra  caste. 

*'  Their  Lordships  are  not  aware  that  there  is  any  authority. 
There  has  been  none  quoted,  and  it  does  not  appear  that 
there  is  any  authority  supporting  any  such  proposition  as 
that  which  is  contended  for  by  the  Pundits ;  and  though  their 
Lordships  do  not  agree  in  everything  that  has  been  stated 
in  the  Court  of  Appeal,  they  are  satisfied  that  in  the  Sudra 
caste  illegitimate  children  may  inherit,  and  have  a  right  to 
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maintenance ;  and  that  in  this  very  instance  the  illegitimate  Lectubb  II. 

father  of  the  mother  of  the  plaintiff,  as  well  as  his  daughter 

were  treated  as  members  of  the  family ;  and  on  the  whole, 

seeing  that  these  parties  are  both  of  the  Sudra  caste,  and 

that  the  utmost  that  has  been  alleged  really  is,  that  the 

zemindar  was  of  one  part  of  the  Sudra  caste,  and  the  lady 

to  whom  he  was  married  was  of    another  part,  or  of  a 

sub-caste,  their  Lordships  hold  the  marriage  to  have  been 

valid ;  to  hold  the  contrary  would,  in  fact,  be  introducing  a 

new  rule,  and  a  rule  which  ought  not  to  be  coimtenanced.'' 

Here  it  should  be  borne  in  mind  that  this  was  a  case  in 
the  Madras  Presidency,  where,  especially  among  the  classes 
to  "^irfiich  the  parties  to  the  suit  belonged,  caste  distinctions 
are  not  so  rigidly  observed  as  in  other  parts  of  India ;  and 
that  the  Privy  Council  viewed  the  question  in  this  case  as 
a  mixed  one  of  law  and  fact,  with  especial  reference  to 
the  particular  facts  of  the  case.  But  in  Bengal,  at  least, 
the  practice  is  very  different.  Here,  except  where  custom 
has  sanctioned  otherwise,  absolute  equality  of  caste  in  the 
parties  is  necessary  for  marriage,  and  no  prohibitory  rule  in 
marriage  is  more  strictly  observed  than  this  ;^  and  the  weight 
of  judicial  authority  seems  to  be  in  conformity  with 
practice.  Thus,  in  a  case  in  which  a  Dome  Brahman  had 
married  a  girl  of  the  Ha/ree  caste,  the  High  Court  of  Bengal 
held  that  "  local  custom  is  the  only  authority  by  which  such 
marriage  can  be  sanctioned,  the  genenJ  Hindu  law  being 
against  it."'  And  in  a  recent  case,'  where  the  legality  of  a 
marriage  between  a  man  of  the  Kaivarta  and  a  woman  of 
the  TamUee  caste  was  one  of  the  points  for  decision,  Mr. 


'  Shama  Cham's  Vyayastha  Darpana,  p.  1038. 

*  Velaram  Nndial  r.  Thanooram  Bamun,  9  W.  R.,  652. 

»  Naxain  Dhara  r.  Bakhal  Gain,  I.  L.  R.,  1  Calc,  1  ;  23  W.  B.,  384. 
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Lbctubb  II.  Justice  Romesh  Chimder  Hitter  held  that,  as  the  parties 
were  of  different  castes,  a  valid  marriage  between  them  was 
impossible,  unless  sanctioned  by  any  peculiar  custom  goverB- 
ing  them ;  and  though  Mr.  Justice  Markby  expressed  a 
doubt  on  the  point,  he  concurred  in  remanding  the  case  to 
the  first  Court  to  try  whether  by  any  usage  or  custom  there 
could  be  any  valid  marriage  between  the  parties  in  question. 
According  to  the  opinion  of  some  of  the  Bombay  Sastris, 
as  we  learn  from  Steele,*  "  Should  the  husband  prove  of  lower 
caste,  provided  Gurbhadhan  has  not  been  performed,  the  girl 
is  to  perform  Prayuschit,  and  be  remarried ;  and  this  is  the 
only  case  in  which  a  woman  can  be  married  a  second  time. 
...  But  if  Gurbhadhan  has  been  performed,  the  wife  must 
remain  with  her  low-caste  husband  Should  the  wife  prove 
of  lower  caste,  the  husband  must  perform  Prayuschit,  and 
she  may  be  repudiated  with  maintenance." 
Daughters  of       In  the  Madras  case  above  referred  to,  the  principal  ques- 

illef^itimate 

penoDB.  tion  raised  was,  whether  the  daughter  of  an  ill^timate 

person,  being  an  outcast, — ^that  is  of  no  caste, — could  be  taken 
in  marriage  by  a  man  of  any  caste  among  the  Sudras.  The 
question  was  answered  in  the  affirmative,  on  this,  among  other 
grounds,  that  iUe^timacy  by  itself  is  no  disqualification 
for  caste ;  and  the  Privy  Coimcil,  as  you  have  seen  from  the 
portion  of  the  judgment  abready  quoted,  concurred  in  this 
answer.  • 

At  the  present  day,  when  caste  is  become  so  elastic,  and 
loss  of  caste  so  rare,  the  general  question,  whether  an  out- 
cast is  eligible  for  marriage  at  all,  and  if  so,  in  what  caste, 
is  not  of  much  practical  importance.  The  only  case  of  some 
real  difficulty  is  that  of  a  person  who  is  bom  of  parents 

^  Law  and  Custom  of  Hindoo  Castea,  pp.  29, 30. 
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belonging  to  two  different  castes.  But  even  in  these  cases,  Lkctubb  II. 
which,  however,  are  by  no  means  common,  the  child,  if  recog- 
nized by  relatives  and  others  as  belonging  to  the  caste  of 
either  parent,  is  married  in  that  caste,  though  the  family 
that  connects  itself  by  such  alliance  becomes  lowered  in 
social  estimation.  And  it  may  perhaps  be  laid  down  as  a 
general  rule,  that  so  far  as  the  prohibition  of  intermarriage 
between  different  castes  is  concerned,  a  marriage  would  be 
valid  or  void  according  as  the  parties  to  it  are  or  are  not  in 
point  of  fact  recognized  as  belonging  to  the  same  caste,  irres- 
pective of  the  propriety  of  such  recognition. 

Besides  the  relative  disqualifications  enumerated  above, 
there  are  several  others  based  on  astrological  considerations, 
which  are  avoided  in  order  to  render  marriage  auspicious 
and  happy.^  They  do  not  affect  the  legality  of  a  marriage, 
though  they  may  excuse  the  non-performance  of  an  executory 
contract  of  marriage. 

To  sum  up  then  the  substance  of  this  Lecture,  most  of  the  Effect  of  dis- 

qaaliflcation  on 

rules  about  disqualifications  for  marriage  are  in  the  nature  of  muriage 

already  com- 

directions  for  regulating  choice  in  matrimony,  which  it  pieted. 
would  certainly  be  improper  to  disregard,  and  which  would 
be  duly  considered  by  the  Courts  in  deciding  suits  relating 
to  executory  contracts  of  marriage,  whether  they  are  suits 
for  specific  performance,  or  for  compensation,  or  the  like. 
But  excepting  the  disqualifications  arising  from  difference 
of  caste,  identity  of  gotra,  and  relationship  within  the  pro- 
hibited degrees,  no  other  disqualification  would,  it  seems,  be 
held  by  a  Court  of  Justice  to  be  sufficient  to  invalidate  a 
marriage  already  completed  and  otherwise  valid. 


'  See  Steele,  pp.  24,  26. 
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FORMS  OF  MARRIAGE  AND  FORMALITIES  REQUISITE  FOR  A 

VALID  MARRIAGE. 

Different  forms  of  marriage  in  Hinda  law — Brahma — Dotva— ilrjAa— Profapo^yo 
— ilnira — Gamdhttrba — Rakikaaa — PaUacha — Mode  of  contracting  marriage— 
Betrothment — Its  legal  effects— Specific  performance  of  contract  of  betrothal — 
Agreements  in  restraint  of  marriage— Marriage  brokerage  contracts — Cere- 
monies attending  marriage — Necessity  of  their  observance — Time  for  celebra- 
tion of  marriage — Consnmmation — Questions  of  validity  of  nuuriage  how  for 
cognisable  in  the  Conrts. 

In  this  Lecture  I  shall  describe  the  different  forms  of 
marriage  in  Hindu  law  and  the  formalities  necessary  for 
the  same. 

Owing  to  the  large  extent  over  which  Hindu  society  is 
spread,  and  the  dissimilar  elements  of  which  it  is  composed, 
different  forms  of  marriage  have  always  been  prevalent 
among  the  Hindus.  Apart  from  those  legalized  by  custom, 
the  Hindu  law  recognizes  eight  distinct  forms.  They  are 
described  in  the  institutes  of  the  sages,  and  are  called  the 
Brahma,  Daiva,  Araha,  Prajapaiya  or  Kay  a,  Asura,  Oan- 
dharba,  Bakshaaa,  and  Paimcha.^  I  shall  give  a  short  des- 
cription of  each. 

The  Brahma  form  is  thus  described  by  Manu : — 

"  The  gift  of  a  daughter,  clothed  and  decked,  to  a  man 

« 

learned  in  the  Veda,  whom    her  father  voluntarily    in- 
vites and  respectfully  receives,  is  the  nuptial  rite  called 
Brahma."'    (111,27.) 
According  to  Manu  and  Tajnavalkya,  the  son  bom  of  a 

*  See  Mmnu,  III,  21—41  ;  TajnavaUcya,  I,  58—61  ;  Narada,  XII,  39-44. 
'  The  above  version  differs  slightly  from  the  translation  of  Sir  W. 
Jones,  but  agrrees  with  the  text  and  the  gloss  of  Knlloka. 
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Brahmi,  or  wife  by  such  marriage,  redeems  from  sin  ten  Lecturk  III, 
ancestors,  ten  descendants,  and  himself. 

It  is  called  the  Brahma  form,  because  it  is  the  form 
peculiarly  fit  for  Brahmans;  and  it  is.  the  only  form  now 
"  practised  by  good  men."*  Though  originally  intended  for 
Brahmans  only,  the  Brahnui  form  has  now  been  held  to  be 
legal  even  among  Sudras.*  It  must  not  be  confounded  with  a 
modem  form  of  maniage,  which  also  is  called  Brdkuna  mar- 
riage, and  is  the  form  adopted  by  some  members  of  the  sect 
called  the  Brahmos.  It  is  the  best  form  of  marriage  in 
Hindu  law,  and,  no  doubt,  indicates  an  advanced  stage  of 
social  progress.  This  form  of  marriage  disagrees  with  the 
enlightened  modem  notions  on  the  subject  only  in  this, 
that  the  bride  here  is  the  subject  of  gift  instead  of  being 
one  of  the  contracting  parties.  No  doubt,  the  best  form  of 
marriage  is  that  in  which  the  bride  makes  a  voluntary 
gift  of  herself  to  the  bridegroom.  But  next  to  that  must  be 
the  form  in  which  the  father,  unmoved  by  any  other  con- 
sideration but  the  fitness  of  the  bridegroom,  voluntarily 
invites  him  to  receive  the  hand  of  his  daughter  in  marriage. 

The  Daiva  marriage  is  thus  described  : —  ^^^.^ 

"  The  rite  which  sages  call  Daiva,  is  the  gift  of  a  daughter 
whom  his  father  has  decked  in  gay  attire  when  the  sacri- 
fice is  already  begun,  to  the  officiating  priest,  who  performs 
that  act  of  religion."     (Manu,  III,  28.) 

Jagannath,  following  Sulpani  s  commentary  on  Yajnaval- 
kya,  describes  the  Daiva  form  as  that  in  which  the  damsel 
is  given  to  the  family  priest  attending  a  sacrifice  at  the  time 
when  the  sacrificial  fee  should  be  given.* 

*  Ck>leb.  Dig.,  Bk.  V,  499,  oommentarj. 

*  Siyarama  Casia  PiUay  v,  Bagavan  PiUay,  Mad.  S.  R.  for  1859,  p.  44> 
cited  in  Norton's  Leading  Oases  on  Hinda  Law.  Part  I,  p.  5. 

»  Coleb.  Dig.,  Bk.  V,  499,  commentary. 
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Lf.ctubr  III.  The  male  issue  of  such  marriage  is  said  to  redeem  from  sin 
seven  ascendants  and  seven  descendants.  It  is  the  second 
form  in  order  of  merit,  and  marks  that  stage  of  Hindu 
society  in  which  the  performance  of  great  sacrifices  was  most 
common.  This  form  also  was  peculiar  to  the  Brahmans, 
but  it  is  now  obsolete. 

It  is  called  the  Daiva  as  being  the  ceremony  of  the  Devas* 
or  gods.  What  that  means  is  not  very  dear ;  but  we  learn 
from  the  gloss  of  Kulluka,  that  the  names  Bnthifiia,  Daiva, 
&c.,  arc  given  to  the  forms  *  to  intimate  praise  or  blame ;  * 
and  as  the  form  under  notice  is  a  praiseworthy  one,  it  is 
called  the  form  proper  for  the  gods. 
jirgha.  The  third  form  according  to  Manu,  namely,  the  Arstia,  is 

thus  described  by  him : 

"  When  the  father  gives  his  daughter  away  after  having 
received  from  the  bridegroom  one  pair  of  kine,  or  two  pairs, 
for  uses  prescribed  by  law,  that  marriage  is  termed  ArshaJ* 
(III,  29.) 

The  cattle  here  constitute  the  price  for  the  bride,  and  the 
taking  of  this  price  renders  this  form,  though  the  third  in 
order  of  enumeration,  inferior  to  the  next  or  the  fourth 
form,  as  you  will  presently  see;  and,  accordingly,  the  number 
of  persons  redeemed  by  the  male  ofikpring  of  such  marriage 
is  only  six,  while  the  corresponding  number  in  the  next 
form  is  twelve.  It  means  the  ceremony  of  the  Rishis,  and 
is,  perhaps,  indicative  of  the  pastoral  state  of  Hindu  society 
when  free  gift  of  daughters  in  marriage  was  not  common, 
and  cattle  formed  the  pecuniary  consideration  for  the  gift. 
It  was  in  reality  the  same  form  as  the  Asura,  to  be  de- 
scribed presently,  and  was  less  objectionable,  only  because  the 
sale  of  the  bride  was  apparently  less  noticeable.  This  form 
also  was  peculiar  to  the  Brahmans,  and  is  now  obsolete. 


k 
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The  fourih  form  called  the  Piujapatya  is,  according  to  Lecture  in 
Manu,  that  in  which  the  father  gives  away  his  daughter  with  Prtgapatya. 
due  honor,  saying  distinctly — "  May  both  of  you  perform 
tc^ther  your  civil  and  religious  duties."     (Ill,  30.) 

This  is,  however,  not  very  easily  distinguishable  from  the 
Braknya  form,  and  to  find  out  the  distinction,  we  must  look 
to  the  description  given  by  Yajnavalkya.  According  to 
him,  when  the  father  gives  his  daughter  to  a  suitor  saying, 
**  perform  all  duties  together,"  the  mairiage  is  called  Kaya 
or  Prajapatya,^  It  is  the  fact  of  the  bridegroom  being  a 
suitor,  an  applicant  for  the  bride  s  hand,  that  distinguishes 
this  form  from  the  Brahma,  and  makes  it  inferior  to  the  latter, 
in  which  the  bridegroom  is  voluntarily  invited  by  the  father 
to  accept  the  bride.  Marriage  being  according  to  Hindu 
notions  a  gift,  loses  a  portion  of  its  merit  if  the  gift  is  not 
voluntary,  but  has  to  be  applied  for.  It  is  called  the  Kaya 
or  Prajapatya,  as  being  the  ceremony  of  the  Kas  or  Praja- 
paiis,  that  is,  lords  of  created  beings  or  progenitors  of  man- 
kind.^ This  form  also  was  peculiar  to  the  Brahmans.  It  is 
obsolete  in  name  only,  as  in  point  of  fact,  in  the  Brahvia 
form  as  it  now  obtains,  the  bridegroom  is  at  least  as  often 
a  suitor  as  an  invited  guest.  This  and  the  three  preceding 
are  regarded  as  the  four  approved  forms  of  maniage. 

The  fifth  ionn,  Amira,  is  that  in  which  "  the  biidegroom,  Asvtra, 
having  given  as  much  wealth  as  he  c&n  afford  to  the  father 
and  paternal  kinsmen  and  to  the  damsel  herself,  takes  her 
voluntarily  as  his  bride."     (Manu,  III,  31.) 

Being  an  avowed  sale  of  the  bride  for  a  pecuniary  con- 
sideration, it  is  no  doubt  a  base  form  of  marriage ;  and 
though  according  to  some  it  is  permitted  to  the  mercan- 


»  YajnaTalkya  I,  60 ;  Colcb.  Dig.,  Bk.  V,  499.  '  Manu,  I,  34. 
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LectubkIII.  tile  and  servile  classes,*  the  two  lowest  in  Hindn  society, 
Manu ,  prohibits  it  altogether.*  "  But  even  a  man  of  the 
servile  class,"  says  he;  "ought  not  to  receive  a  gratui- 
ty when  he  gives  his  daughter  in  marriage,  since  a  father 
who  takes  a  fee  on  that  occasion,  tacitly  sells  his  daughter,"^ 
and  the  same  prohibition  is  repeated  in  other  places  *  It 
is  called  the  Aaura  form,  as  being  the  ceremony  of  the 
AmjuraSy  or  the  aboriginal  non- Aryan  tribes  of  India.  It 
marks  a  very  low  state  of  society.  But  the  practice  of 
taking  a  fee  for  giving  one*s  daughter  in  marriage  seems  at 
one  time  to  have  been  very  common.  The  fee  was  called 
the  Bride-Price,  and  part  of  it,  saj'^  Sir  H.  Maine,  "  went 
to  the  bride's  father  as  compensation  for  the  patriarchal  or 
family  authority  which  was  transferred  to  the  husband."* 
"  A  woman,"  observes  Herbert  Spencer,  "  is  of  value  not 
only  as  a  wife,  but  also  as  a  daughter ;  and  all  through,  from 
the  lowest  to  the  highest  stages  of  social  progress,  we  find 
a  tacit  or  avowed  claim  to  her  services  by  her  father.  It  is 
so  even  with  the  degraded  Fuegians ;  an  equivalent  in  the 
shape  of  service  rendered  has  to  be  given  for  her  by  the 
youth,  "  such  as  helping  to  make  a  canoe."  It  is  so  with 
numerous  more  advanced  savages  all  over  the  world  :  there 
is  either  the  like  giving  of  stipulated  work,  or  the  giving  of 
a  price.  And  we  have  evidence  that  it  was  originally  so 
among  ourselves :  in  an  action  for  seduction,  the  depriva- 
tion of  a  daughter's  services  is  the  injury  alleged."^  Though 
not  considered  imobjectionable,  the  Asura  form  still  prevails 
largely,  especially  among  the  lower  castes.*^  According  to 
Sir  T.  Strange,  it  is  questionable  whether  in  Southern  India, 


»  Manu,  III,  24.  a  III,  25.  »  IX,  98.  *  III,  51. 

•  Ewrly  History  of  Institutions,  324.  «  Sociology,  p.  655. 

^  Norton's  Leading  Cases,  Part  I,  p.  5. 
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any  other  form  than  the  Aaura  be  now  observed.*  InLEcruBXlIL 
Bengal  it  is  practised  even  among  Brahmans,  by  those  who 
stand  low  in  the  scale  of  kulinism,  in  consequence  of  the 
difficulty  in  which  that  pernicious  institution  has  placed 
them  in  regard  to  marriage.  The  form  is  equally  prevalent 
in  the  Western  Presidency.  There,  "  the  lower  castes,"  says 
Steele,  "often  receive  money  on  the  marriage  of  their 
females  called  Hoonda,  which  is  the  characteristic  of  the 
fifth  (Usoor)  variety,  and  it  is  suspected  that  Brahmans 
occasionally,  in  the  present  avaricious  generation,  incur  sin 
on  this  accoimt."*  And  in  a  recent  case*  before  the  Bombay 
High  Court,  Mr.  Jastice  West  makes  the  antecedent  proba- 
bility in  favor  of  its  prevalence  one  of  the  grounds  for 
finding  that  a  certain  marriage  among  the  caste  called  the 
Bhandaris  was  of  this  form.  It  may  not  be  deemed  un- 
profitable here  to  quote  the  following  passage  from  the 
judgment  of  that  learned  Judge  :  "  The  different  forms  of 
marriage  recognised  by  the  Hindu  law  are  probably  to  be 
traced  historically  to  the  customs  of  different  tribes  which 
afterwards  coalesced  to  form  a  single  community.  The 
very  name  of  the  A  sura  form  indicates  it  as  one  derived 
fix)m  the  aboriginal  inhabitants  of  this  coimtry,  or  those 
occupying  it  before  the  Aryan  invasion.  This  would  of 
itself  cause  the  ceremony  to  be  looked  on  with  a  degree  of 
loathing  by  the  sages  of  the  strict  Brahmanical  school, 
however  circumstances  might  compel  them  to  tolerate  it 
for  those  amongst  whom  it  was  an  established  custom. 
Manu  (III,  51)  denoimces  any  father  who  knows  the  law 
and  who  receives  a  gratuity,  however  small,  for  giving  his 
daughter  in  marriage  ;  but  the  custom  seems  never  to  have 


*  1  Strange,  43.  '  Law  and  Cnstom  of  Hindoo  Castes,  p.  159. 

'  VijiaraDgam  et  al,  v.  Lukshoman  et  al.,  8  Bom..  0.  C.  J.,  244. 
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IiKcrruBBlU.  died  out  amongst  the  lower  castes,  if  indeed  it  has  not,  to 
some  extent,  obtained  among  the  Brahmans  also."  In  the 
game  case  it  was  held  that  the  giving  and  receiving  of 
money  for  the  bride  is  the  distinctive  mark  of  the  Asura 
marriage.  But  the  giving  of  jpalu,  or  present  of  money,  to 
the  bride  herself,  which  has  been  regarded  as  '  nothing  else 
than  a  kind  of  rudimentary  marriage  settlement,'  does  not 
render  the  marriage  an  Aaura  one.* 

(TuMOorfo.  "  The  reciprocal  connection  of  a  youth  and  a  damsel  with 
mutual  desire  is  the  marriage  denominated  Oaridharba, 
contracted  for  the  purpose  of  amorous  embraces  and  pro- 
ceeding from  sensual  inclination."*  This  is  Manu's  des- 
cription of  the  sixth  form  of  marriage.  Though  regarded 
as  one  of  the  four  base  forms  of  marriage,'  in  consequence 
of  its  proceeding  from  sensual  inclination,  it  was  formerly 
permitted  to  the  military  class,  and  is  even  now  occasion- 
ally in  practice  in  certain  places,  especially  among  Rajahs 
and  Chiefs.*  Marriages  in  this  form,  which  depend  merely 
upon  the  agreement  of  the  contracting  parties,  resemble 
to  some  extent  what  are  called  Gretna  Green  marriages, — 
that  is,  runaway  marriages  by  persons  governed  by  the 
English  law,  at  Gretna  Green  and  elsewhere  in  Scotland,  to 
evade  the  provisions  of  that  law  against  ill-advised  and 
clandestine  marriages. 

Rakehiua,  **  The  seizure  of  a  maiden  by  force  firom  her  house  while 

she  weeps  and  calls  for  assistance,  after  her  kinsmen  and 
friends  have  been  slain  in  battle  or  wounded,  and  their 
bouses   broken   open,  is   the   marriage  styled   Rakshasa,"* 

^  See  Mann,  III,  64 ;  Jaikisondas  Gopaldas  v,  Harkisondas  HoUochan- 
das,  I.  L.  R.,  2  Bomb..  16. 

a  Manu,  III,  32.  »  Ihid,  III,  41. 

*  See  Chuckrodhuj  Thakoor  t^.  Beer  Chunder  Joobraj,  1  W.  R..  191. 

'  Mann,  UI,  33. 
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This  is  no  doubt  an  extremely  reprehensible  form  of  mar-  Lecture  III. 
riage,  and  the  very  description  of  it  is  suiBcient  to  show  that 
it  could  never  have  prevailed  in  any  polished  society.  It 
seems  to  have  foimd  a  place  in  the  institutes  of  the  sages, 
either  as  a  relic  of  a  barbarous  age  preserved  by  tradition, 
though  condemned  by  the  prevailing  sentiment  of  their  time, 
or  as  an  existing  practice  among  the  lawless  tribes  by  which 
Hindu  society  was  surroimded,  and  which  occasionally 
claimed  to  come  within  the  pale  of  that  society  by  reason 
of  unity  of  religion.  But  whether  as  a  traditionary  relic 
or  as  a  contemporaneous  practice  in  the  days  of  Manu,  it 
illustrates  the  value  of  ancient  law  as  a  record  of  the  past ; 
and  the  evidence  ftimished  by  that  record  in  the  present 
instance  has  been  used  to  advantage  by  competent  judges 
in  ascertaining  the  nature  of  primitive  marriage.^  At  the 
present  day,  when  the  hand  of  law  is  stronger  than  ever^ 
marriage  by  force  is  not  only  condemned  but  punished.* 

The  last  form  of  marriage,  the  Paaiacha,  is  thus  described  Paisacha, 
by  Manu: 

"  When  the  lover  secretly  embraces  the  damsel,  either 
sleeping  or  flushed  with  strong  liquor,  or  disordered  in  her 
intellect,  that  sinful  marriage  called  Paisdcha  is  the  eighth, 
and  the  basest."     (Ill,  34.) 

It  is  condemned  in  unqualified  terms  in  the  institutes  of 
the  sages,  and  is  prohibited  for  all  the  classes ;  and  it  seems 
to  have  been  enumerated  as  a  form  of  marriage,  only  out 
of  r^ard  for  the  honor  of  the  imfortimate  damsel.  It  is  a 
matter  of  some  surprise,  therefore,  that  such  a  high  author- 
ity as  Maenaghten*  should  have  regarded  this  as  an 
instance  in  which  fraud  is  legalized  by  the  Hindu  law. 

*  See  M'Lennan's  Primitiye  Marriage,  p.  63  et  seq, 

'  See  Indian  Penal  Code,  s.  366. 

'  PrinoipleB  of  Hinda  Law  (3td  ed.),  p.  60  note. 
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Lboture  III.  Of  the  four  approved  forms  of  marriage,  the  Brahma  la 
the  only  one  that  now  prevails,  and  all  persons,  even  Sudras, 
are  at  the  present  day  held  competent  to  marry  in  that 
form.  Of  the  four  base  forms,  the  Asura  is  the  one  that 
is  now  prevalent,  and  is  in  fact  the  most  common  form  of 
marriage ;  and  Oandharba  marriages  also  sometimes  take 
place. 

Mode  of  con-       I  shall  now  proceed  to  consider  the  mode  of  contracting 

tracttiig  mar- 
riage, marriage.   This  consists  of  two  parts, — the  betrothment  and 

the  nuptial  ceremony. 

Betrothment.        The  betrothment  generally  precedes  marriage,  but  is  not 

a  necessary  part  of  the  nuptial  rite.    As  betrothal  in  the 

Hindu   law  is  sometimes  mistaken  for  marriage,   I   shall 

describe  it  a  little  more  fully.     Betrothment  is  a  promise  to 

give  a  girl  in  marriage.     It  is  called  vagdaUy  or  gift  by 

word,  as  distinguished  from  gift  by  actual  delivery  of  the 

bride ;  and  its  form  is  that  of  a  promise  by  the  father  or 

other  guardian  of  the  bride  in  favour  of  the  bridegroom,  to 

give  him  the  bride  in  marriage.*     After  betrothal,   and 

separated  jfrom  it  by  a  variable  interval,  there  comes  the 

marriage  ceremony,  which  will  be  described  presently.  After 

this,  the  bride,  if  an  infant,  is  generally  allowed,  at  the 

option  of  the  husband  however,  to  remain  in  her  father's 

house  for  some  time ;  and  her  first  visit  to  her  husband's 

house  with  the  intention  of  staying  there  is  called  the 

dwiragamana  ;  but  this  is  no  religious  ceremony,  and  the 

time  for  it  is  determined  by  the  choice  of  the  husband  or 

his  guardian.     On  the  first  appearance  of  the  menses,  a 

religious  ceremony  is  performed,  which  is  called  the  garbha- 

dhana,  or  ceremony  to  purify  conception,  which  is  quite 

'  See  Sanskaratattwa,  Institutes  of  Raghunandan,  Vol.  I,  p.  506. 
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dLstinct  from  the  ceremony  of  marriage,*  but  which  is  popu-  Lhctubb  III. 
larly  named  the  second  'mxti^^iage.  It  might  be  perhaps  from 
this  misleading  name  of  the  ceremony  that  precedes  consum- 
mation of  marriage  that  English  writers  on  the  subject  have 
been  sometimes  led  to  suppose,  that  all  that  precedes  it, 
including  the  nuptial  rite  itself,  constitutes  betrothal  only. 
Thus  Sir  T.  Strange  says  :  "  The  betrothment,  once  effected, 
by  the  bride  and  bridegroom  walking  seven  steps  hand  in 
hand  during  a  particular  recital,  the  contract  is  perfected 
upon  their  arriving  at  the  seventh  step ;  and  may  be 
enforced  by  the  husband  on  completion  of  the  time."  ^  But 
tiiis  walking  of  seven  steps,  as  you  will  presently  see,  is  the  , 

ceremony  that  completes  marriage,  and  it  forms  no  part  of 
tiie  contract  of  betrothal. 

Bearding  the  legal  effects  of  betrothment,  there  is  some  its  legal 

.  effects. 

difference  of  opinion.  Some  hold  that  betrothment,  even  in 
its  strict  and  correct  sense,  constitutes  marriage,*  and  it  has 
been  accordingly  sometimes  contended  that  it  is  irrevocable, 
and  that  a  suit  would  lie  to  compel  specific  performance  of 
a  contract  of  betrothal.^  There  seems  to  be  some  authority 
in  the  Hindu  law  for  such  a  contention.  Thus  a  text  of 
Manu  declaring  that  "  the  damsel  indeed  whose  husband 
shall  die  after  troth  verbally  plighted,  but  before  consum- 
mation, his  brother  shall  take  in  marriage,  &c.,"'  shows  that 
after  betrothment  the  bridegroom  is  considered  as  the  hus- 

*  See  Coleb.  Dig.,  Bk.  Y,  134,  note ;  7  Asiatio  Besearchee,  p.  310 ;  Remarks 
of  Ellis,  2  Strange,  32. 

*  1  Elements  of  Hinda  Law,  p.  37.  Grady,  following  Strange,  has  fallen 
into  the  same  error ;  see  his  Treatise  on  the  Hindoo  Law  of  Liheritance, 
p.  7. 

*  See  Shama  Charan's  Vyavastha  Darpana,  pp.  646,  646. 

«  See  Umed  Kika  v.  Nagindas  Narotamdas,  7  Bom.,  O  G.  J  ,  122. 

*  IX,  69.  There  are  other  texts  of  Mann  to  the  same  effect,  see  IX,  71 ; 
V,  152. 

K 
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Lecture  III.  band  of  the  bride.  So  again,  a  girl  betrothed  to  one  person, 
but  subsequently  married  to  another,  is  regarded  by  some 
sages  as  a  twice-married  girl ;  *  and  Raghunandan,  in  the 
Suddhitattwa,"  holds  that,  on  the  death  of  a  damsel  verbally 
betrothed,  the  families,  both  of  her  father  and  her  hus- 
band, contract  impurity  for  three  days.  There  are  also  cases 
decided  by  the  Sudder  Dewani  Adalut  at  Bombay,  which 
seem  to  support  this  view.^  But  the  more  correct  view  is 
that  which  regards  betrothment  as  a  revocable  promise  of 
marriage  not  constituting  actual  marriage,  though  such 
revocation  would  be  improper  if  without  a  just  cause ;  and 
this  is  the  view  which  is  in  conformity  with  actual  prac- 
tice,* and  has  received  judicial  sanction.*  It  is  amply 
supported  by  texts,^  of  which  the  following  may  be  cited  as 
instances : — 

"The  nuptial  texts  are  a  certain  rule  in  regard  to 
wedlock  ;  and  the  bridal  contract  is  known  by  the  learned 
to  be  complete  and  irrevocable  on  the  seventh  step  of  the 
married  pair  hand  in  hand,  after  those  texts  have  been  pro- 
nounced."—(Manu,  VIII,  227.) 

"  If  her  husband  die  after  a  damsel  has  been  given  to  him 
with  water  poured  on  his  hands,  and  troth  verbally  plighted, 
but  before  she  has  been  contracted  to  him  by  holy  texts, 
that  virgin  belongs  to  her  father  alone." — (Vasistha.)^ 

"  Previous  to  the  union  of  man  and  wife,  the  betrothal 
takes  place ;  the  betrothal  and  the  marriage  ceremony 
together  constitute  lawful  wedlock." — (Narada,  XII,  2.) 

"  Once  is  a  damsel  given  in  marriage  :  he  who  detains  her 


«  Coleb.  Dig.,  Bk.  IV,  165.      •  Institutes  of  Ragbunandan,  Vol.  II,  147. 
»  1  Mori.  Dig  ,  288,  pi  5,  7. 

•  Shama  Charan'a  Vyavastba  Darpana.  p.  646  ;  Steele,  24,  160. 

•  In  the  matter  of  Gunput  Narain  Singh,  I.  L,  R..  1  ^"^c.,74, 

•  See  Ck)leb.  Dig.,  Bk.  IV,  174-181.        '  Coleb.  Dig.,  -^^.IV,  174. 
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shall  incur  the  punishment  of  a  thief;  but  if  a  worthier  Lecture  III. 
bridegroom   offer,  he  may  take  the  damsel,  though  given 
away." — (Yajnavalkya,  I,  65.)* 

This  last  text  is  cited  in  the  Mitakshara  ^  as  authority 
for  the  position  that  one  does  not  incur  any  penalty  for 
retraction  of  a  promise  of  betrothal  if  there  be  just  cause  ; 
and  the  case  of  retraction  of  such  promise  without  suflScient 
cause  is  thus  provided  for  in  that  treatise ;  "  One  who  has 
verbally  given  a  damsel  in  marriage,  but  retracts  the  gift, 
must  be  fined  by  the  king  in  proportion  to  the  amount  of 
property  or  the  magnitude  of  the  offence,  and  according  to 
the  rank  of  the  parties,  their  qualities  and  other  circum- 
stances. This  is  applicable  if  there  be  no  sufficient  motive 
for  retracting  the  engagement."* 

According  to  Baghunandan,^  marital  dominion  over  a 
damsel  results  not  from  vagdan,  but  from  the  actual  gift  of 
the  bride  in  marriage. 

The  question  whether  specific  performance  of  a  contract  Specific  perfor- 
of  betrothal  can  be  enforced  by  a  suit  has  been  sometimes  contract  of 
raised.  Sir  T.  Strange  was  of  opinion  that  it  could  be  so 
enforced.  In  some  of  the  earlier  cases,*  it  may  at  first  sight 
appear  as  if  specific  performance  of  the  promise  of  betrothal 
had  been  decreed.  When  examined,  however,  they  amount 
merely  to  this,  that  the  Court  directed  the  betrothal  or 
promise  of  marriage  to  be  carried  into  effect,  and  decreed 
that  if  it  was  not  carried  into  effect  within  a  certain  limited 

•  Coleb.  Dig..  Bk.  IV,  176.  •  Ch.  II,  Sec.  XI,  27. 

•  Ch.  II,  Sec.  XI,  27.  ♦  Udvahatattwa  (Inst.,  VoL  II,  72). 

•  KhooBhal   and  othors  o,   Bhugwan  Motee,   1  Borr.,  138  ;  Atmaram 

Kesoor  v.  Sheolal   Molookchund,   1   Borr.,  358 ;   Easeeram  Joeetaram  v. 

Bhogwan  Poorahotnm,  2  Borr.,  432 ;  Deochund  Natha  v,  Javebor  Behohnr, 

2  Borr.,  528;  Mt.  Eoliyat  v,  Madhowjee  Panachund,  2  Borr.,  680:— aU 

cited  in   1  Morley,  287,  288.    See  also  Ghinglerojalo  r.  Venertaroyalo, 
2  Strange,  38  ;  and  also  ibul^  35. 
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• 

LicTUBslII.  period,  the  defendant  should  pay  a  certain  sum  by  way  of 
damages.  But  in  a  later  case/  the  Bombay  High  Court 
held,  chiefly  upon  the  authority  of  ttie  passage  of  the  Mitak- 
shara  quoted  above,  that  betrothal  not  being  coibplete  mar- 
riage;, specific  performance  of  it  could  not  be  enforced ;  and 
this  decision  was  followed  by  the  High  Court  of  Bengal  in 
the  case  of  Ounjnd  Navain  Singh.^  The  point  has  now 
been  settled  by  the  Legislature,  and  it  has  been  provided  by 
the  Specific  Brclief  Act  (Act  I  of  1877),  sec.  21,  clause  6,  b» 
explained  by  the  illustrations  to  that  clause,  that  a  contract 
of  betrothal  cannot  be  specifically  enforced. 

But  though  specific  perfonnance  cannot  be  enforced,  the 
party  injured  by  the  breach  of  a  contract  of  betrothal  is 
entitled  to  recover  compensation  for  any  pecuniary  damages 
that  might  have  been  sustained,  and  also  for  any  injury  to 
character  or  prospects  in  life  which  may  naturally  arise  in 
the  usual  course  of  things  from  such  breach.* 

Agreements  is     I  may  here  notice  an  important  rule  governing  executory 

restraint  of  i»  •  -r^ 

marrUge.  contracts  of  mamage.  Every  agreement  in  restraint  of  the 
marriage  o{  axiy  person  other  than  a  minor  is  void.  This  is 
the  form  in  which  the  rule  is  laid  down  in  the  Indian  Contract 
Act  (Act  IX  of  1872).*  What  is  meant  by  an  agreement  in 
restraint  of  marriage  may  be  best  illustrated  by  an  example. 
In  the  well-known  case  of  Lowe  v.  Peera,^  the  defendant  had 
promised  not  to  marry  any  person  besides  the  plaintiff,  and 
agreed  to  pay  her  a  certain  sum  in  the  event  of  his  marrying 
any  other  person.     On  an  action  being  brought  against  him 

'  Umed  Kika  p.  Nagindas  Narotamdas,  7  Bom.,  O.  C.  J.,  122. 

*  I.  L.  B.,  1  Cak).,  74.    See  alao  Shaikh  Bhagon  v.  Shaikh  Ramjan, 
24  W.  R.,  380. 

'  Act  IX  of  1872,  sec.  73  ;  Addison  <hi  Contracts  (5th  ed.),  p.  743  f 
Shaikh  Bhagun  v.  Shaikh  Romjan,  24  W.  R.,  380. 

*  Sec.  2(5.  »  4  Burr.,  2232, 
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for  breach  of  his  covenant,  it  was  held  that  the  promise  was  Lectubs  IIL 
void  as  being  in  restraint  of  marriage.  ''  It  is  not  a  cove- 
nant/' it  was  observed,  "  to  many  the  plaintiff,  but  not  to 
marry  any  one  else  :  and  yet  she  was  under  no  obligation 
to  marry  him.  So  that  it  restrained  him  from  marry- 
ing at  all  in  case  she  had  chosen  not  to  permit  him  to 
marry  her."  The  essential  difference  between  an  agreement 
in  restraint  of  marriage  and  a  contract  of  betrothal  lies  in 
this,  that  in  the  latter  each  party  being  restrained  from 
marrying  any  one  except  the  other,  the  restraint  virtually 
operates  in  furtherance  of  the  marriage  of  both. 

Marriage  brokerage  contracts,  or  contracts  for  the  payment  Marriage 
of  money,  or  the  conveyance  of  property,  or  the  doing  of  any  contracta. 
other  act  on  condition  of  the  procurement  of  a  particular 
marriage,  are  void,  on  the  ground  that  it  is  immoral  to  allow 
marriage  to  be  made  the  subject  of  mercenary  speculation ; 
and,  under  the  English  law,  a  bond  by  the  husband  to  the 
wife's  father  to  induce  the  latter  to  consent  to  the  marriage, 
has  been  held  to  be  in  the  nature  of  a  marriage  brokerage 
contract.^  Therefore,  though  the  Hindu  law  may  allow 
marriage  in  the  Asura  form,  it  is  very  doubtful  whether, 
after  the  marriage  is  completed,  the  father  or  other  guard- 
ian of  the  bride  would  be  entitled  to  recover  from  the  bride- 
groom the  nuptial  fee  agreed  upon. 

In  the  Presidency  of  Bombay,  we  learn  from  Steele,* 
persons  negotiating  marriage,  if  successful,  often  receive 
from  100  to  1,000  rupees  according  to  the  difficulty  of 
the  case  and  the  circumstances  of  the  parties ;  and  in  Ben- 
gal, as  you  are  aware,  the  Ohataka  make  large  gains  by 
negotiating  marriage.  But  it  may  well  be  doubted  how  far 
their  claims  for  remimeration  would  be  enforced  by  Courts 

*  Addison  on  Contracts,  p.  741.    *  Law  &  Custom  of  Hindoo  3astef,p.  334, 
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Lecture  III.  of  Justice.  But  where  a  person  had  paid  a  sum  of  money 
to  another  in  consideration  of  a  promise  made  by  the  latter 
to  give  the  former  his  sister  in  marriage,  and  the  contract 
had  been  broken  and  the  girl  married  to  a  third  party,  it 
was  held  that  a  suit  would  lie  to  recover  the  money  paid.* 

Ceremoniea  I  now  come  to  the  cercmonics   attending  the  celebration 

attending 

marriage.  of  marriage.  In  all  the  forms  of  marriage,  ceremonies  of 
some  sort  are  necessary.  Macnaghten  is  of  opinion  that 
the  gandharba  is  the  only  one  of  the  eight  modes  in  which 
no  forms  are  necessary.  He  thinks  that  the  phul  veJia,  or 
flower  marriage  in  Cuttack  (contracted  by  the  exchange  of 
flower  garlands  between  the  bridegroom  and  the  bride),  is  a 
form  of  gandharba  marriage  ;  and  as  the  gandharba  mar- 
riage is  declared  to  be  peculiar  to  the  military  class,  he  asks 
the  question,  "  may  not  the  indulgence  have  originated  in 
principles  similar  to  those  by  which,  according  both  to 
the  civil  and  the  English  law,  soldiers  are  permitted  to 
make  nuncupative  wills,  and  to  dispose  of  their  property 
without  those  forms  which  the  law  requires  in  other 
cases  ?"*  But  the  correctness  of  this  opinion  of  Macnaghten 
appears  to  have  been  questioned  by  the  High  Court  of 
Bengal  in  the  case  of  Chwckrodhuj  Thakoor  v.  Beer  Ckunder 
Joobraj^  and  it  is  contrary  to  the  opinion  of  Jagannath, 
which  is  based  upon  the  following  text  of  Devala : — 
**  Nuptial  rites  are  ordained  in  the  marriage  styled  gan- 
dharba and  the  rest ;  to  this  contract  the  nuptial  fire  must 
be  made  witness  by  the  men  of  the  three  classes  ;"*  and  it 
seems  that  the  only  formality  which  may  be  dispensed  with 
in  the  gandharba  marriage  is  the  formal  gift  of  the  bride 


»  Jaggeesor  Chuckerbutty  r.  Panchcowree  Chuckerbutty,  U  W.  R.,  161. 

'  Principles  of  Hindu  Law,  3rd  ed..  p.  Gl  note. 

»  1  W.  R.,  1^4.  *  Coleb.  Dig.,  Bk.  V,  600. 
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by  her  guardian,  she  being  in  this  instance  considered  self-  Lbctubk  III, 
given.* 

At  the  present  day,  whether  marriage  is  celebrated  strictly 
according  to  the  BraJiToa  form,  or  whether  a  nuptial  gra- 
tuity is  taken  by  the  bride  s  family,  the  same  rites  are 
observed  in  all  cases.  These  rites,  however,  differ  in  their 
details  according  to  local  or  family  usage.  The  most  com- 
mon forms  of  these  ceremonies  are  given  in  the  compen- 
dia of  Kalesi,  Bhavadeva,  and  Pasupati,  and  also  in  the 
Sanskartattwa  of  Raghunandan.*  The  ceremonies  have 
also  been  described  by  Colebrooke  in  his  Essay  on  the  Reli- 
gious Ceremonies  of  the  Hindus.*  They  are  upwards  of 
three  thousand  years  old,  and  contain  much  that  is  curious 
and  interesting.  It  may  not  therefore  be  deemed  altogether 
unprofitable  to  subjoin  a  brief  account  of  these  ceremonies 
here. 

On  the  forenoon  of  the  day  of  gift,  the  nundimukhor  vriddhi 
sraddha  is  performed  by  the  bride's  father  or  other  kinsman. 
It  is  the  ordinary  pat^ana  sraddha,  and  is  performed  on 
this  as  on  other  sacramental  occasions,  under  the  name  of 
vriddhi  8i\iddJut,  with  a  view  to  render  the  sacrament 
auspicious  by  the  blessing  of  departed  progenitors.  It  is  a 
part  of  that  system  of  ancestor- worship  which  seems  to  be 
one  of  the  most  common  forms  of  primitive  worship,*  and 
which  still  survives  in  full  force  in  Hinduism.  On  the 
same  forenoon,  the  ceremonious  bathing  of  the  bride  takes 
place.  The  mantras  for  this  occasion  partake  of  the  sim- 
plicity of  the  times  when  they  were  first  framed ;  but  their 


'  SeeVyayastha  Darpana,  p  GoO;  see  also  Sri  Gajapaty  Hari  Krishna 
Deyi  Gam  r.  Sri  Gajapaty  Radhika  Patta  Maha  Devi  Gam,  2  Mad.,  374. 

*  Institates  of  Raghanandan,  Vol.  I,  p.  506  et  teq. 
'  Asiatic  Researches,  Vol.  VII,  p.  288. 

*  See  Spencer's  Sociology.  Part  I.  Ch.  XX. 
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LscTimE  III.  recital  at  the  present  day  would  be  thought  indecorous,  and 
so  they  are  omitted  in  practice. 

In  the  evening  the  bridegroom  comes  in  procession  to 
the  bride*s  house,  and  is  there  received  with  every  mark 
of  hospitality.  Anciently,  it  was  the  custom  of  the  Hindus 
to  slay  a  cow  for  the  reception  of  any  honored  guest, 
and  hence  a  guest  was  called  goghna,  or  cow-killer.* 
Accordingly  a  cow  was  usually  set  apart  for  the  wedding 
feast,  but  the  life  of  the  animal  used  to  be  spared  on  this 
joyous  occasion  at  the  intercession  of  the  guest  himself. 
Though  the  slaughter  of  kine  has  long  since  been  prohibit- 
ed,* and  is  now  most  repugnant  to  Hindu  notions,  the 
practice  of  tying  a  cow  and  then  letting  it  loose  is  still 
occasionally  observed  at  the  nuptial  ceremony. 

On  the  arrival  of  the  bridegroom,  the  first  ceremony  that 
takes  place  is  called  the  sampradan,  or  gift.  It  consists  in 
offering  the  bridegroofa  padya,  or  water  for  washing  the 
f^et,  aiyhya,  or  water  mfxed  with  flowers,  diirva  grass, 
rice,  and  sandal  paste,  for  washing  the  head,  a  stool  or  cush- 
ion to  sit  upon,  and  Tnadhuparka,  or  a  mixture  of  honey, 
curds  and  clarified  butter,  each  giving  and  taking  being 
accompanied  with  a  set  formula,  and  the  recitation  of  cer- 
tain prayers ;  after  which,  along  with  other  presents,  the 
bride,  whose  right  hand  is  joined  with  that  of  the  bride- 
groom (these  hatfds  being  tied  with  ktisa),  is  formally  given 
to  the  bridegroom  by  her  father  or  other  guardian  in 
marriage,  and  is  fortaally  accepted  by  the  bridegroom,  who 
then  recites  the  following  text  called  the  Hymn  to  Love : 
"  Who  gave  her  ?  To  whom  did  he  give  her  ?  Love  gave 
her.  To  love  he  gave  her.  Love  was  the  giver.  Love  was 
the  taker.    Love  has  pervaded  the  ocean.     With  love  I  ac- 

'  See  the  Uttaracharita.  Act  lY.  '  General  Note  to  Mana,  IV. 
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oept  her.  Love !  may  this  be  thine."  The  giver  next  pre-  Lecture  III. 
sents  a  piece  of  gold  as  daJcshina,  or  gratuity,  to  complete  the 
gift  of  the  bride  to  the  bridegroom  ;  and  the  skirts  of  the 
mantles  of  the  affianced  pair  are  then  tied  together,  to 
indicate  their  union.  The  bridegroom  then  recites  a  text 
for  the  release  of  the  cow,  and  she  is  accordingly  let  loose. 
Grade  as  the  notions  of  our  ancestors  must  have  been  on 
many  subjects  in  the  Vedic  times,  the  hymn  to  Love  shows 
that  their  ideas  on  the  subject  of  matrimony  were  perhaps 
as  refined  as  the  most  enlightened  views  of  the  present  day. 
Parental  love,  to  secure  the  future  happiness  of  the  daughter, 
gives  her  to  a  fit  bridegroom,  and  conjugal  love  accepts  her. 
There  is  nothing  sordid  or  sensual  in  this  notion  of  marriage. 
The  next  ceremony  is  the  pcmigrahana,  or  the  acceptance 
of  the  bride's  hand.  This  takes  place  sometimes  on  the 
wedding  night,  and  sometimes  on  the  day  following.  This 
part  of  the  ceremony  commences  with  the  kindling  of  the 
nnptial  fire.  Various  oblations  to  it  are  then  made,  in- 
cluding the  TTiahavyaJiriti  homa,  or  the  oblation  in  honor 
of  the  earth,  sky,  and  heaven.  In  the  course  of  these 
oblations,  various  texts  are  recited,  of  which  I  may  notice 
the  following,  which  is  recited  by  the  bridegroom :  "  May 
thoa  never  admit  sorrow  to  thy  breast.  May  thou '  pros- 
per in  thy  husband's  house,  blest  with  his  survival  and 
viewing  cheerful  children."  The  bride  next  treads  upon 
a  stone,  while  the  bridegroom  recites  this  text :  "  Ascend 
this  stone :  be  firm  like  this  stone.  Distress  my  foe ;  and 
be  not  subservient  to  my  enemies."  The  bride  is  then 
made  to  walk  seven  steps.  This  is  the  most  material  of  all 
the  nnptial  rites,  as,  according  to  the  sages,*  marriage  be- 


»  Manu,  VIII,  227. 

N 
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Lkcture  III.  comes  complete  and  Irrevocable  on  the  completion  of  the 
seventh  step.  These  steps  typify  deliberation,  and  the  taking 
of  the  final  step  implies  that  the  bride  deliberately  enters 
matrimonial  life.  The  husband  then  addresses  the  wife 
thus:  "Having  completed  seven  steps  be  my  companion. 
May  I  become  thy  associate.  May  none  interrupt  thy  asso- 
ciation with  me.  May  such  as  are  disposed  to  promote  our 
happiness,  confirm  thy  association  with  me."  Water  is 
next  poured  on  the  hands  of  the  married  pair,  while  the 
following  prayer  is  recited :  "  May  waters  and  all  the  gods 
cleanse  our  heai*ts :  may  air  do  so ;  may  the  Creator  do  so ; 
may  the  divine  instructress  unite  our  hearts."  The  hus- 
band then  joins  his  hands  with  the  wife's,  and  recites  cer- 
tain prayers,  concluding  thus :  "  Give  thy  heart  to  my  religi- 
ous duties.  May  thy  mind  follow  mine.  Be  thou  con- 
sentient  to  my  speech.  May  Biihaspati  unite  thee  imto  me." 
The  last  ceremony  in  marriage  is  called  the  vitaTa- 
vivaha.  It  consists  of  two  parts,  one,  in  which  the  bride- 
groom shows  the  bride  the  pole-star,  the  emblem  of  stability, 
and  exhorts  her  to  be  stable  in  her  husband's  family ;  and 
the  other,  in  which  the  husband  takes  a  part  of  a  meal,  and 
the  wife  takes  the  remainder.  This  latter  ceremony  resem- 
bles the  Boman  confarreatio}  The  bride  is  then  conducted 
in  solemn  procession  to  her  husband's  abode,  and  there 
various  texts  are  recited,  such  as  these :  "  May  there  be  cheer- 
fulness here.  May  thine  own  kindred  be  kind  here.  May 
there  be  pleasure  here.  Sport  thou  here.  May  there  be 
kindness  here  with  me,  &c."  Conjugal  love,  therefore,  and 
not  marital  despotism,  is  what  the  wife  is  taught  to  expect 
in  her  husband's  abode. 


^  Mackenzie's  Roman  Law  (4th  ed.).  p.  101. 
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The  ceremonies  perfonned  after  Samprddan  are  popularly  Lbgtube  III. 
known  under  the  name  of  Kuaandika,^ 

The  account  given  above  is  in  accordance  with  the  form 
prescribed  for  those  who  use  the  Samaveda.  For  those  who 
follow  the  other  Vedas,  the  forms  are  slightly  different, 
especially  in  the  order  of  the  ceremonies  that  follow  the 
ScLmpradan. 

In  the  case  of  the  Sudras  who  are  incompetent  to  perform 
the  hama  or  oblation  to  fire  in  person,*  the  homa  is  perform- 
ed vicariously  through  the  instrumentality  of  a  Brahman. 
This  is  in  accordance  with  the  opinion  of  Raghunandan, 
who  says  that  a  Sudra  also  has  the  right  to  the  performance 
of  the  Juyrna  through  a  Brahman,  in  marriage,  and  so  forth  ;* 
and  the  Yyavahara  Mayukha,^  and  the  Nimaya  Sindhu,^ 
take  the  same  view. 

The  toreeqins  are  the  ceremonies  usually  observed  at  Necessity  oi 

®  ^^  "^  their  obaerv- 

Hindu  weddings.    The  important  question  here  arises,  how  *n«e. 
fiur  they  are  necessary  to  constitute  a  valid  marriage.     So 
&r  as  the  question  depends  upon  the  original  authorities  on 
Hindu  law,  it  is  not  at  all  difScult  to  answer  it  in  the  affirm- 


>  Mr.  Wheeler,  after  describing  the  marriage  of  Bama  and  Sita,  in  a 
note  observes :  "  It  is  impossible  to  avoid  noticing  the  striking  resem- 
Uaaoe  between  the  ancient  marriage  ceremony  as  it  was  performed  by 
our  Aryan  forefathers  in  their  private  dwellings,  and  the  more  modem 
rite  aa  it  is  performed  in  Christian  chnrches.  In  Protestant  countries, 
the  fire  on  the  altar  has  been  rejected  as  Jewish  ;  it  belongs  rather  to  the 
old  Aryan  fire-worship.  Again  the  use  of  holy- water  has  been  aban- 
doned, although  it  is  nothing  more  than  an  old  rite  of  purification. 
But  in  aU  essential  particulars  the  ceremony  is  the  same.  The  bride- 
groom and  the  bride  are  stiU  placed  before  the  altar,  and  the  father  of 
the  bride  gives  away  his  daughter  ;  whilst  the  bridegroom  takes  her 
band  in  his,  and  pledgee  his  troth  in  the  presenoe  of  the  altar,  although 
the  fire  is  wanting.'*— iTu^ory  of  India,  VoL  III,  p.  42  note. 

*  Manu.  X,  126. 

'  Udvahatottwa,  Institutes  of  Baghunandan,  VoL  II,  p.  76. 

*  Ch.  rv,  Sec.  V,  12—14.  •  Ch.  Ill,  Sec.  I. 
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LscTURElIL  ative.  "The  nuptial  texts,"  saysManu,*  "are  a  certain  rule 
in  regard  to  wedlock ;  and  the  bridal  contract  is  known  by 
the  learned  to  be  complete  and  irrevocable  on  the  seventh 
step  of  the  married  pair,  hand  in  hand  after  those  texts 
have  been  pronounced."  So  says  Yama :  "  Neither  by  water 
poured  on  her  hands,  nor  by  verbal  promise,  is  a  man 
acknowledged  as  husband  of  a  damsel ;  the  marital  contract 
is  complete  after  the  ceremony  of  joining  hands  on  the 
seventh  step  of  the  married  pair."*  And  to  the  same  effect 
are  the  words  of  Vasistha :  "  If  her  husband  die  after  a 
damsel  has  been  given  to  him  with  water  poured  on  his 
hands,  and  troth  verbally  plighted,  but  before  she  has  been 
contracted  to  him  by  holy  texts,  that  virgin  belongs  to  her 
father  alone."^  So  likewise  Narada  ordains  that  the 
essential  characteristic  of  wifehood  consists  in  the  marriage 
benediction.*  Nor  are  the  above  texts  mere  obsolete  dicta 
of  the  sages.  They  have  been  followed  by  commentator 
after  commentator,  and  their  age  has  only  added  to  their 
force.  Medhatithi,  one  of  the  earlier  commentators  of 
Manu,  holds  that  "  the  non-material  quality  of  being 
an  adopted  son,  like  the  quality  of  wifehood,  is  the  result  of 
the  performance  of  Jioma.*'  *  So  Kulluka,  in  his  gloss  on  the 
above  text  of  Manu,  says,  that  wifehood  is  not  constituted 
without  the  saptapcidi  and  the  nuptial  texts ;  and  Raghu- 
nandan^  and  Jagannath^  also  take  the  same  view.  And  in 
fact  the  very  word  patni,  lawful  wife,  from  its  etymology, 
implies  a  connection  with  religious  rites.^    It  is  true  that 

»  VIII,  227.  »  Coleb.  Dig.,  Bk.  IV,  176, 

»  Coleb.  Dig.,  Bk.  IV,  174.  *  XII,  3. 

*  See  Nimaya  Sindhu,  Ch.  Ill,  Sec.  I.  «  Udvahatattwa. 
'  Coleb.  Dig.,  Bk.  IV,  169,  CommentaiT;  ^  ^- 

•  Panini,  IV,  i,  33 ;  Mitak.,  Ch.  II,  Sec.  I,  6. 
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there  are  some  texts  which  apparently  support  the  opposite  Lecture  IIL 
view.     Thus  Manu  says ; 

"  The  recitation  of  holy  texts  and  the  sacrifices  ordained 
by  the  Lord  of  creatures,  are  used  in  marriages  for  the  sake 
of  procuring  good  fortune  to  brides ;  but  the  first  gift  is 
the  primary  cause  and  the  origin  of  marital  dominion." 
(V,  152.) 

"The  gift  of  daughters  in  marriage  by  the  sacerdotal 
class  is  most  approved,  when  they  previously  have  poured 
water  into  the  hands  of  the  bridegroom ;  but  the  ceremo- 
nies of  the  other  classes  may  be  performed  according  to 
their  several  fancies."     (Ill,  35.) 

But  the  former  of  these  two  texts  has  reference  to  the 
origin  of  the  husband's  rights  over  the  wife,  which  is  there- 
in declared  to  be  '  the  first  gift ;'  and  as  Kulluk  Bhatta 
observes,  it  is  not  meant  to  contradict  the  text  in  the  eighth 
chapter^  quoted  above,  which  declares  that  the  quality  of 
wifehood  is  not  produced  without  the  nuptial  texts  and 
the  saptapadi.  In  other  words,  the  meaning  is  that  a 
damsel  given  by  her  guardian  and  accepted  by  a  man  with- 
out the  observance  of  nuptial  rites,  becomes  subject  to  the 
rights  and  control  of  that  man  as  her  husband,  without 
acquiring  the  rights  and  status  of  a  wife.  As  for  the  other 
text,  it  refers  to  the  form  of  the  gift  only,  and  not  to  the 
nuptial  rites  that  follow  it. 

Among  foreign  writers  who  have  examined  the  subject^ 
Colebrooke,  the  highest  authority,  is  of  opinion  that  "  the 
marriage  is  complete  and  irrevocable  so  soon  as  she  (the 
bride)  has  taken  the  seventh  step ;  and  not  sooner."*  Mac- 
naghten  when  he  says  that  "  the  gandharba  marriage  is  the 

*  VIII,  227.  '  Asiatic  Researches,  Vol.  VII,  p.  303. 
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IdECTUBB  IIL  only  one  of  the  eight  modes  for  the  legalizing  of  which  no 
forms  are  necessary,"  *  indirectly  gives  his  opinion  that  for- 
malities are  necessary  in  the  other  forms.  And  even  Sir 
T.  Strange,  though  he  says  that  the  essence  of  the  rite  con- 
sists in  the  consent  of  the  parties/  admits  that  the  bridal 
contract  is  perfected  upon  the  completion  of  the  seventh  step.' 
The  necessity  of  marrying  girls  at  an  early  age,  and  the 
consequent  interference  of  guardians  in  the  nuptial  contract, 
coupled  with  the  sacramental  nature  of  marriage,  prevent 
irregular  and  informal  marriages,  and  render  the  observance 
of  forms  as  strict  as  possible.  There  being,  therefore,  no 
difference  between  the  written  law  and  the  actual  practice 
of  the  Hindus  on  this  point,  one  need  not  feel  much  hesi- 
tation in  saying  that  the  observance  of  ceremonies  is  neces- 
sary to  constitute  a  valid  marriage.  Nor  can  it  be  said 
that  the  niles  enjoining  the  observance  of  ceremonies  in 
marriage  aire  not  strict  rules  of  law,  but  are  mere  moral 
injunctions — are  rules  that  are  not  imperative  in  their  nature 
but  are  directory  only.  This  is  a  distinction  which  English 
judges  and  lawyers  constantly  draw  with  a  view  to  simpli- 
fy the  Hindu  law  by  separating  its  religious  from  its  civil 
element,  and  thus  to  reduce  it  to  harmony  with  more  advanced 
notions;  and  in  doing  so  they  are  not  perhaps  always 
wrong,  nor  do  they  necessarily  depart  from  the  judge's 
duty  of  administering  the  Hindu  law  as  it  is ;  for  Hindu 
lawyers  themselves  have  shown  the  way,  by  getting  rid  of 
inconvenient  or  obsolete  niles  upon  this  principle  of  inter- 
pretation. The  principle  is  in  general  a  very  sound  and 
wholesome  one.  But  its  application  to  the  case  of  mar- 
riage is  not  only  not  warranted  by  the  language  of  the 

>  Prinoiplee  of  Hindu  Law,  p.  61. 
*  1  Elemento  of  Hindu  Law,  44.  *  Ibid,  37. 
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rales,  but  is  likely  to  be  attended  with  the  most  mischiev-  LBcrtmB  IIL 
ous  consequences.  Happily  the  question  as  to  the  validity  . 
of  informal  marriages  among  Hindus  has  been  seldom  raised. 
In  an  early  case,*  it  is  true  that  the  pandits  gave  their 
opinion  that  marriage  is  constituted  by  the  persons  saying 
"  I  marry,"  &c.,  &c.,  and  agreeing  to  marry ;  but  that  opinion 
is  not  supported  by  any  authority,  and,  moreover,  the  par- 
ties in  that  case  were  Sikhs,  not  Hindus.  When  the  ques- 
tion is  raised,  judges  ought  carefully  to  guard  against 
readily  applying  the  above  principle  to  it.  As  Fitz  James 
Stephen  in  his  speech  on  the  Native  Marriage  Bill  observed: 
"  Scotch  law  goes  far  when  it  enables  a  man  and  wo- 
man to  marry  each  other  by  a  few  words  exchanged  in  the 
course  of  a  casual  conversation ;  but  Anglo-Indian  law 
would  go  infinitely  further  if  it  held  that  two  people  could 
in  that  manner  convert  their  children  into  man  and  wife."  * 
No  doubt,  the  essence  of  the  contract  of  marriage,  like 
that  of  every  other  contract,  consists  in  the  intention  of  the 
parties  expressed  in  some  clear  way,  and  the  observance  of 
form  is  only  evidence  of  their  intention.  But  considering 
the  fact  that  Hindu  marriages  are,  for  the  most  part,  con- 
tracted, not  by  the  parties  themselves,  but  by  their  guard- 
ians, and  considering  the  absolute  indissolubility  of  mar- 
riage in  Hindu  law,  one  must  ponder  long  and  cautiously 
before  coming  to  the  conclusion  that  the  forms  and  cere- 
monies which  constitute,  in  that  law,  the  only  safeguards 
against  undue  influence  and  want  of  due  deliberation,  can  be 
rightly  dispensed  with.    I  may  add  that,  in  almost  every 


*  Dae  dem  Jaggomohnn  Mullick  and  others  v.  Sanmcoomar  Bebee  and 
others,  2  Mori.,  43. 

*  Supplement  to  the  Gazette  of  India,  January  27th,  1872,  p.  77. 
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Lkcture  III.  polished  system  of  law,  some  definite  form,  either  civil  or 
religious,  is  prescribed  as  necessary  to  be  observed  in  con- 
tracting marriage. 

The  two  primary  objects  to  be  secured  by  formaUties  in 
marriage  are  the  prevention  of  hasty  and  inconsiderate 
marriages,  and  the  removal  of  doubts  as  to  the  nature  of 
the  relation  that  is  created.  In  order  to  secure  the  former 
object,  in  the  absence  of  more  rational  modes,  long  estab- 
lished ceremonious  forms  cannot  weU  be  dispensed  with. 
As  has  been  well  observed,  "  ceremonies  which  strike  the 
imagination  serve  to  impress  upon  the  mind  the  force  and 
dignity  of  the  contract ; "  while  their  observance  secures 
publicity  to  some  extent,  and  affords  some  time  for  delib- 
eration. As  for  the  latter  object,  as  was  observed  by 
Lord  Brougham  in  Warrender  v.  Warrender :  "  The  laws 
of  each  nation  lay  down  the  forms  and  solemnities,  a 
compliance  with  which  shall  be  deemed  the  only  criterion 
of  the  intention  to  enter  into  the  contract."  *  Hindu  law 
has  its  prescribed  forms,  and  if  we  hold  the  observance  of 
these  to  be  optional,  it  would  lead  to  loose  forms  of  mar- 
riage, utterly  subversive  of  morality,  and  there  would  be  the 
greatest  difiiculty  in  distinguishing  between  concubinage 
and  marriage." 

It  might  be  urged  that  the  nuptial  rites  in  the  Hindu  law 
are  so  cumbrous  and  minute,  that  an  exact  observance  of 
their  details  is  by  no  means  easy ;  and  that  if  those  cere- 
monies are  held  necessary,  real  and  bond  fide  marriages 
would  stand  in  danger  of  being  rendered  invalid  in  conse- 


»  2  Clark  and  Finnelly,  531. 
•  The  celebrated  case  of  Dalrymple  v.  Dalrymple   (2  Haggard*8  Con- 
sistory   Reports,  54)  furnishes  a  striking  illustration  of  the  difficulties 
pointed  out  above. 
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-quence  of  trivial  defects  of  form.  But  there  is  no ,  reason  Xjsotubb  IU, 
for  this  apprehension.  All  that  is  required  is  a  substantial 
compliance  with  the  forms,  to  show  that  the  parties  intend 
to  contract  marriage.  There  is  a  broad  distinction  between 
4U1  intentional  omission  to  observe  the  ceremonies,  and  a 
defective  observance  of  the  same  by  reason  of  accidental 
error  or  inadvertence;  and  it  is  only  the  former  that  is 
required  to  be  avoided. 

Here  an  important  practical  question  arises,  which  ought 
not  to  be  left  altogether  unnoticed.  The  Brahmos,  who 
form  a  considerable  section  of  the  Hindu  community  in 
its  widest  sense,  intentionally  and  out  of  religious  scruples, 
omit  to  observe  the  Hindu  ceremonies  of  marriage,  and  cele^ 
brate  then*  nuptials  in  a  peculiai*  foim,  which  is  called  the 
Brahma  form,  but  which  I  shall  call  the  Brahmic,  to  distin- 
guish it  from  the  Hindu  form  of  that  name ;  and  the  question 
is,  are  these  BraJmdc  marriages  valid  in  law?  This  question 
has  been  discussed  in  the  Legislative  Council  and  in  popular 
assemblies ;  and  even  in  domestic  circles  it  excites  deep 
interest  in  many,  as  it  concerns  the  welfare  of  their  children 
and  children's  children.  The  question  has  a  double  aspect. 
As  r^ards  the  Progressive  Brahmos  who  profess  not  to 
come  within  the  pale  of  Hinduism  at  all,^  it  would  have  to 
be  answered  without  reference  to  the  provisions  of  the  Hinda 
law,  and  upon  principles  of  justice,  equity,  and  good  con- 
sdence,  which  constitute  the  only  law  for  such  cases.  But 
in  the  case  of  the  Adi  or  Conservative  Brahmos  who  claim 
.to  be  Hindus,  the  Hindu  law  cannot  altogether  be  left  out 
.of  view  in  answering  the  question.  The  former  case  not 
being  governed  by  the  Hindu  law,  presents  no  conflict  with 
.that  law,  and  so  it  is  not  necessary  to  dwell  upon  it  here  at 


f  See  Sapplement  to  the  Oazette  of  India  for  January  1872,  p.  67. 
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Leotubb  III.  length.    It  will  come  for  otir  considenktion  in  a  fature  Le<y 
tore,  and  at  present  I  would  only  remark  that  there  is 
nothing  in  justice,  equity,  and  good  conscience,  which  should 
necessarily  invalidate  a  form  of  marriage,  merely  because  it 
as  new,  and  differs  from  the  old  and  ordinary  form,  when 
4Buch  new  form  is  recognized  hy  a  considerable  body  of  per- 
sons.   In  ike  latter    case,   I  venture  to    affirm,  though 
with  some  hesitation,  for  the  point  is  not  considered  alto- 
gether free  from  doubt,^  that  the  Brahmic  marriages  are 
vaUd.    Bat  you  must  bear  in  mind  that  their  yaUdity  reste 
upon  peculiar  and  exceptional  grounda  It  is  very  doubtful 
whether  custom,  which  has  the  force  of  law  in  Hindu  juris- 
prudence, can  be  invoked  in  favor  of  such  marriages.    For 
eust(»n,  to  have  the  force  of  law,  must  be  ancient,  while  the 
nuptial  form  in  question  is  quite  of  recent  origin.     But 
though  custom  in  the  ordinary  sense  may  not  sanction  these 
marriages,  still  we  ought  to  hold  that  they  are  valid.    To  hold 
otherwise  would  be  to  hold  that  Hindu  law  incapacitates  a 
Hindu  for  marriage,  if  he  has  religious  scruples  to  comply 
with  some  of  its  prescribed  forms.    This  would  not  only  be 
unreasonable  in  itself,  but  would  be  contrary  to  the  generally 
tolerant  character  of  Hinduism,  which  allows,  within  limits 
of  course,  great  latitude  of  principle  in  matters  of  doctrine 
and  worship.  The  Bralvmic  form  of  marriage  being  one  that 
is  recognized  by  a  considerable  body  of  persons,  there  can 
be  no  objection  on  the  ground  of  difficulty  in  distinguishing 
marriage  from  inferior  forms  of  union  between    man  and 
woman.    The  position  of  the  Brahmic  marriages  in  relation 
to  the  Hindu  law  is  similar  to  that  of  Jew  and  Quaker 
marriages  in  relation  to  the  English  law. 

'  The  opinion  of  Mr.  €owie  (AdTOcate-General)  was  against  the 
validity  of  the  Brahmio  marriagea.  See  Supplement  to  the  Oautte  9f 
India,  Jannary  27, 1873,  p.  69. 
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Tie  qii68tion»  as  I  have  already  said,  is  aa  important  Lbcstubb  III, 
one,  and  withiiL  ihje  limits  that  I  must  here  propose  to  my- 
self, you  cannot  expeet  anything  like  an  adequate  treatments 
of  it  Tou^  will  find  the  question  discussed  at  great  length 
in  FiteJames  Stephen's  elaborate  speech  on  the  Native: 
Marriage  BiH^  The  p<Hnt  will  again  occupy  our  attentions 
in  a  future  Lecture,*  when  we  come  to^consider  ihe  custonw 
ary  forms  of  marriage  among  the  Hindus. 

In  connection  witbtbe  observance  of  formalities  in  mar- 
riage, as  weU  as  other  matters  affecting  its  vaUdity,  theie  is 
an  important  nile  ot  evidence  which^you  should  bear  in  mind, 
namely,  that  if  a  marriage  in  &ct  is  established,  there  would 
be  a  presumption  in  favor  of  there  being  a  marriage  in  law:.* 

The  time  for  celebration  of  marriatre  has  to  be  fixed  in  ^^^^^  ^^^  <^i«- 

^  brationof  mar«- 

aooordanoe  with  various  astrological  and  other  considerations.^  ^i*s^ 
niese  do  not  affect  the  validity  of  marriage,  and  so  I  need 
not  take  any  further  notice-  of  thentt  Hiere  is  only  one 
qnesticm  connected  with  time  which  seems  to  have  a 
kgaL  aspect, — namely,  whether  marriage  solemnized  during 
the  impurity  (asaiAdi)  of  either  party  owing  to  the  birth  or  * 
ifeaih  of  a  kinsman  is  valid.  In  the  case  of  Ra/rruUinga' 
PUlai  Y^Sadcmva  PiUai,^'  it  was  contended  that  adoption 
dhring  in^urity  was  invalid,  but  the  point  was  not  decided, 
m  it  was  found  as  a  fact  that  the  adoption  had  taken 
place  after  the  period  of  impurity  had  expired.  There  is 
BD  reported  case  with  reference  ta  marriage^  but  in  prac- 
tice marriage  never  takes  place  during  impurity.  The  reason 
for  this  is,  that  one  under  impurity  cannot  take  part  in  the 

*  Sapplement  to  the  Otuette  of  India,  Jan.  27, 1872.    '  See  Leotore  VI, 

*  See   Indemn  Valong^Tpooly  Tayer  v.  Bamaswamy  Pandia  Talaver, 
MW.  B.  (P.  C.),4l. 

^  See  XTdTahtattiiNii  Baghonandan^s  InstitnteB,' Vol.  II,  p  69;  Steele, 
fp.  27, 164.  »  I  W.  B.  (P.  C),  25. 
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Lbctube  ni.  religious  ceremonies  in  marriage.^    But  the  prohibition  bf 
—       marriage  during  impurity  would  hardly  be  regarded  as  any-, 
thing  more  than  a  mere  moral  injunction. 
CoDsommatioD.     The  usual  Ceremonies  being  observed,  marriage  becomes 
Qomplete  and  irrevocftble,  and  consummation  is  not  neces- 
sary to    render  it  valid.    There  is  no  distinction  in  the 
Hindu  law  between  consummation  and  non-consummation.* 
QoestioiiB  of         It  was  at  One  time  doubted  whether  questions  of  the  validity 
marriage  how  OT  invalidity  of  Hindu  marriages  not  involving  questions  of 
Sn  the  Coaru.  right  to  property,  could  be  tried  in  the  Courts  of  this  country. 
In  the  case  of  Anjona  Doasee  v.  Proladk  ChuTider  Ohaae* 
Mr.  Justice  Glover,  following  an  earlier  case/  held  that  such 
questions  could  not  be  tried  by  the  Civil  Courts ;  but  on 
appeal,  this  decision  was  reversed.*    The  facts  of  that  case 
were  shortly  these :  Anjona  Dossee,    as  the  mother  and 
guardian  of  her  minor  daughter  Kuppoora  (an  infant  of 
about  five  years  of  age),   sued    the    defendant    Proladh 
Chimder  Ghose,  alleging  that  he  (defendant)  had  forcibly 
carried  ofi^  Kuppoora  Dossee  without  her  consent  to  the 
house  of  a  third  party,  and  there  had  gone  through  a  mar- 
riage ceremony  with  her.    The  suit  was  brought  to  declare 
that  marriage  invalid.    The  Officiating  Chief  Justice  Nor- 
man, in  delivering  the  judgment  on  appeal,  observed : — 

''  Suits  relating  to  marriage  deal  with  that  which  in  th& 
eye  of  the  law  must  be  treated  as  a  civil  contract,  and  with 
civil  rights  arising  out  of  that  contract.  Suits  for  relief 
against  contracts  procured  by  force  or  fraud  are  ordinarily 
cognizable  by  Civil  Courts. 

"  In  a  suit  declaring  the  invalidity  of  a  marriage,  the  Court 
could  grant  consequential  relief.    It  might  restrain  the  per- 

*  See  Udvahatattwa,  Inst.,  VoL  II,  p.  76.     «  2  Str.,  33.    •  14  W.  R.,  182. 
«     amsarn.Mitter  v.  I^akhal  Doss,  11  W.  B.,  412.  *  14  W.  R.,  403. 
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son  allying  himself  to  have  the  rights  of  a  husband  from  Lsctubk  III. 
enforcing  any  claim  to  the  custody  or  possession  of  the  per- 
son of  the  woman  foimded  on  the  supposed  marriage. 

"  If  such  relief  could  be  granted,  it  is  not  easy  to  see  why 
a  declaratory  decree  under  section  15  might  not  be  made. 
Such  a  declaration  may  be  of  the  greatest  importance  to  a  girl 
^rcumstanced  as  the  infant  plaintiff  is.  If  the  marriage  is 
in  fact  no  marriage,  unless  she  can  obtain  a  declaration  from 
a  Court  of  Justice  that  the  marriage  is  null  and  void, 
unless  she  can  obtain  the  protection  which  such  Court  can 
give  her,  she  may  be  obliged  to  live  with  the  defendant  in  a 
State  of  concubinage,  or  at  least  she  will  be  prevented  from 
marrying  any  one  else.  The  rights  which  a  decree  in  this 
suit  may  protect,  with  which  the  defendant  may  be  res- 
trained from  interfering, — the  preservation  of  the  personal 
purity  of  the  infant  plaintiff  and  her  right  and  power  to 
contract  a  valid  marriage, — are  amongst  the  highest  rights 
which  a  human  being  can  possess ;  and  it  would  be  a  mat- 
ter deeply  to  be  lamented  if  the  Court  had  no  power  to  pro- 
tect and  defend  them. 

"  We  have,  however,  no  doubt  of  the  existence  of  that 
power.  We  think  that  a  suit  such  as  the  present,  which  is  a 
suit  of  a  civil  nature,  may  be  entertained  in  the  Civil  Courts 
of  this  country  under  the  provisions  of  section  1,  Act  VIII  of 
1859,  and  that  view  seems  to  me  to  be  sanctioned  by  the 
opinion  of  the  Lords  of  the  Privy  Council  in  the  case  we 
have  referred  to. 

^  We  think  that  the  Court  must  have  jurisdiction  in  such 
suit  to  declare  the  marriage  void,  if  procured  by  fraud  or 
force,  and  celebrated  without  the  consent  of  the  necessary 
parties  or  without  the  formalities  necessary  to  render  it  ^ 
binding  marriage  according  to  Hindu  Law.'' 


LECTURE  IT. 
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Seope  of  th«  present  Lectnre^Natnre  of  the  marriage  contraet^Natm  of  tbo 
marriage  eontraet  io  Ae  Hindu  law^Rights  of  the  hoaband  and  the  wife  over 
the  person  of  each  other— Oiatody  of  an  infant  wifB>— Restraint  of  wifto*8  Ubvty 
—Correction  of  her  person— Remedy  of  the  husband  against  infringement 
of  marital  rights— Restitution  of  conjugal  rights — Cases  in  which  nstitn- 
tion  of  conjugal  rights  is  not  allowed— Effect  of  change  of  religion  on  the 
claim  for  restitution  of  conjugal  rights— Act  XXr  of  1866— Adultery —Effects 
of  marriage  on  personal  capocity^Remarriage — Supersession— Present  on 
enpersession— Remarriage  of  «  convert  to  Christianity  relapsing^  to  Hinda- 
bm— Man  and  wife  one  person  in  Hindu  law  only  for  religious  purposes  ■ 
Wife  may  contract— She  nmj  sue  and  be  soed— She  is  not  exempt  from 
arrest  in  execution  of  civil  process — Husband  and  wife  competent  witnesses 
for  or  against  each  other — Effects  of  marriage  on  the  property  of  the  hus- 
band and  of  the  wife— Wife  entitled  to  a  share  on  partition— Wife  entitled 
to  maintenance— From  whom— Maintenance  when  allowed  to  a  wife  living 
apart— Maintenance  when  forfeited — Rate*  of  maintenance — Arrears  of  main- 
tenance—Recovery of  maintenance  under  the  Code  of  Criminal  Procedure- 
Maintenance  of  concubines— Husband  and  wife  how  far  bound  by  each  other'a 
eontracts— Bombay  Act  VII  of  1866— Husband  or  wifie  entitled  to  oompen- 
aation  under  Act  XIII  of  1856— Effects  of  marriage  on  offspring— Legiti- 
macy— Effect  of  marriage  in  a  diffterent  caste  on  legitimacy— Presump- 
tion of  legitimacy— Bastard'a  right  to  inherit— Maintenanoe  of  chiMren*- 
Right  to  give  or  take  a  son  in  adoption — Paternal  power  under  the  Hindu 
law— Maintenance  of  parents — Rules  for  women  whose  husbands  are  away— > 
Appointment  of  a  wife  to  raiae  op  olftpring. 

Scope  of  the       Hayino  consideied  between  what  parties  and  in  wbat 

present 

Lecture.         mode  the  matrim(»iial  union  can  be  formed,  I  now  come  to 
the  consideration  of  the  legal  consequences  of  that  union. 

From  tiie  very  nature  of  the  conjugal  rdation,  each  party 
acquires  certain  rights  over  the  person  of  the  other ;  and  in 
most  systems  of  law,  the  property  of  each  also  becomes 
subject,  more  or  less,  to  the  righits  of  the  other.  In  some 
countries,  again,  marriage  attaches  to  one  of  the  parties,  the 
wife,  important  personal  privileges  and  disqualifications. 
Besides  these  results  which  afiect  the  parties  immediately 
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^cmoemed,  the  conjugal  relation  is  the  source  of  other  Lbotubb  IT. 
important  legal  consequences.  It  confers  on  the  issue  of 
the  union  the  status  of  legitimacy,  and  thus  forms  the  foun- 
dation of  the  rights  of  inheritance,  lineal  and  collateral ; 
and  it  is  the  basis  of  the  legal,  as  distinguished  fix)m  the 
natural,  relation  of  parent  and  child.  Without  aiming  at 
strict  Ic^cal  precision,  these  several  consequences  of  mar^ 
riage  may  be  conyeniently  arranged  under  the  following 
fear  heads :,/lr8^,  those  relating  to  the  persons  of  the  parties; 
mo(md»  those  relating  to  their  personal  capacity ;  third,  those 
rdating  to  their  property;  and  fourth,  those  relating  to 
thair  ofiBpring.  This  division  will  be  kept  in  view  in  dis- 
ffiamng  the  topics  of  the  present  Lecture. 

Here  it  ought  to  be  observed  that  the  legal  consequences  Natnre  of  th« 
of  marriage  depend  in  almost  every  civilized  country,  not  contraot 
upon  the  will  of  the  parties  to  it,  but  upon  the  law  which 
governs  themu  Parties  may  choose  not  to  marry;  but  if 
they  marry  at  all,  they  must  do  so,  not  upon  their  own 
termSy  but  on  terms  fixed  by  the  law  under  which  they  live. 
If  they  once  contract  the  tie,  they  cannot  afterwards  break  it, 
even  if  they  both  agree,  unless  the  law  allows  it.  For  this 
reason,  it  has  been  sometimes  doubted  whether  marriage  is, 
propeiiy  speaking,  a  contract.  **  It  is  rather,"  says  Story, 
'^  to  be  deemed  an  institution  of  society,  founded  upon  the 
consent  and  contract  of  the  parties ;  and  in  this  view  it  has 
some  peculiarities  in  its  nature,  character,  operation,  and 
extent  of  obligation,  different  from  what  belong  to  ordinary 
eontracta"  ^  No  doubt  it  is  not  a  contract  in  the  sense  in 
whieh  any  other  agreement,  such  as  betrothal,  is  a  contract. 
In  one  sense,  however,  marriage  is  a  true  contract ;  for  the 

*  Gonfliot  of  Laws,  §  108  note. 
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Ibctubb  IV.  parties  when  they  marry,  in  fact  enter  into  an  agreement 
to  perform  certain  duties  towards  each  other  for  the  rest 
•of  their  lives :  it  is  a  contract  to  be  followed  by  a  whole 
life  of  specific  performance.  ''But/'  as  a  distinguished 
Scottish  judge'  observes,  "it  differs  from  other  contracts  in 
.this,  that  the  rights.  obKgations  or  duties  arising  from  it 
•are  not  left  entirely  to  be  regulated  by  the  agreements  of 
parties,  but  are,  to  a  certain  extent,  matters  of  municipal 
regulation,  over  which  the  parties  have  no  control  by  any 
declaration  of  their  will"  The  object  of  this  interference 
of  law  with  the  freedom  of  parties  in  their  mutual  dealings, 
is  to  guard  against  the  consequences  of  individual  caprice 
and  want  of  foresight,  in  a  transaction  which  is  of  the  most 

I  serious  importance  not  only  to  themselves,  but  to  society  in 

general.  How  &r  it  is  justifiable  is  another  question,  which 
it  would  be  foreign  to  my  present  purpose  to  discuss. 
It  will  be  sufficient  here  to  observe  that  such  interference 
marks  to  some  extent  a  backward  state  of  social  progress. 
It  was  more  extensive  in  ancient  society  than  it  is  now, 
and  it  shows  that  the  law  has  not  full  confidence  in  the 
judgment  of  the  people  in  matters  touching  their  own  in* 
terests.  There  has,  however,  been  a  steady  advance  towards 
reducing  this  interference  of  the  law  as  regards  marriage. 
Thus,  in  England,  though  by  the  common  law  tiie  wife  loses 
all  her  rights  of  holding  property  independently  of  her  hus* 
band  during  coverture,  yet  this  rule  has  been  allowed  to  be 
evaded  by  means  of  marriage  settlements,*  and  now  import 
.tant  exceptions  to  it  have  been  created  by  the  Married 
.Woman's  Property  Act,  33  and  34  Vict,  a    93.    So,   as 

'  Lord  Robertson  in  Fergnason  on  Marriage  and  Divoroe,  397,  quoted  in 
Story^s  Conflict  of  Laws,  §  109. 
*  See  Stephen's  Oommentaries,  Bk.  Ill,  Gh.  IL    ' 


NATURE  OF  MARRIAGE  CONTRACT  IN  HINDU  LAW.     118 

regardfi  divorce,  though  the  law  regards  marriage  as  gener-  Lkctubk  IV. 
ally  indissoluble^  and  disfavours  separation,  arrangements  for 
separation  have  long  been  allowed.*  The  Code  Napoleon, 
while  it  enacts  that  "  married  persons  cannot  derogate  from 
the  rights  resulting  from  the  power  of  the  husband  over  the 
persons  of  his  wife  and  his  children,"  nor  from  the  prohibi- 
tory regulations  of  the  Code,  at  the  same  time  declares  that 
"the  law  does  not  regulate  the  conjugal  association  as  res- 
pects property,  except  in  default  of  special  agreements 
which  the  married  parties  may  make  as  they  shall  judge 
convenient,  provided  they  are  not  contrary  to  good  morals."  * 
Before  the  Revolution,  the  law  of  France  regarded  mar- 
riage as  indissoluble ;  but  the  Code  Napoleon  allows  divorce 
and  separation  of  persons ;  ^  and  though  divorce  was  for  a 
time  abolished,  it  has  been  again  allowed.* 
The  Hindu  law  on  this  subject  still  retains  its  archaic  Nature  of  the 

marriage 

character.  Marriage  in  that  law  is  not  merely  a  contract  contract  in  the 
but  also  a  sacrament ;  and  the  rights  and  duties  of  the  mar- 
ried parties  are  determined  solely  by  the  law,  and  are  inca- 
pable of  being  varied  by  their  agreement.  As  Manu  emphat- 
ically declares,  "  neither  by  sale,  nor  desertion,  can  a  wife  be 
released  from  her  husband,"*  Following  the  spirit  of  this 
rule,  the  High  Court  of  Bengal,  in  the  case  of  Seetararti 
V.  Musaamut  Aheeree  Heeranee,  said:  "It  is  contrary 
to  the  policy  of  the  law  to  allow  persons  by  a  contract 
between  themselves  to  avoid  a  marriage  on  the  happening 
of  any  event  they  may  think  fit  to  fix  upon."^  The  event 
in  that  case  was  the  husband's  not  continuing  to  live  in  the 
wife's  village. 


*  See  Stephen's  Commentaries,  Bk.  Ill,  Gh.  II. 

*  Arts.  1387, 1888.  »  Arts.  229—233,  306—311 
^  Mackenzie's  Roman  Law,  4th  ed.,  pp.  125,  126. 

*  IX,  16.  •  20  W.  R.,  i9. 
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LECTufiE  rv.  The  duties  of  man  and  wife  form  one  of  the  eighteen 
titles  of  law  according  to  Manu^  and  other  sages.'  As  a 
text  of  the  Smriti*  declares  litigation  between  man  and  wife 
to  be  illegal,  Jagannatha  opens  his  disquisition  on  this  title 
of  law  with  the  question,  "  Is  it  not  impossible  that  there 
should  be  such  a  title  of  judicial  procedure  as  the  Duties  of 
Man  and  Wife,  since  litigation  is  forbidden  in  a  controversy 
between  man  and  wife,  by  a  text  of  civil  law  cited  in  the 
Mitakshara  ?  "*  He  notices  several  answers,  of  which  the 
substance  is,  that  such  litigation  is  never  laudable,  and  that 
it  ought  to  be  discouraged,  though  it  must  be  sometimes 
allowed  from  the  necessity  of  the  case. 

I  now  proceed  to  notice  the  legal  consequences  of  mar- 
riage under  the  Hindu  law,  and  first  those  relating  to  the 
persons  of  the  partiea 
Rights  of  the       It  follows  from  the  very  nature  of  the  matrimonial  rela- 
the  wife  over    tion  that  the  husband  and  the  wife  must  each  be  entitled  to 
each  other,      the  society  of  the  other.     It  is  one  of  the  express  conditions 
in  the  nuptial  vow  of  the   Hindus  that  each  party  is  to  be- 
come the  associate  of  the  other.''    Accordingly  Manu  de- 
clares, "  Let  mutual  fidelity  continue  tiU  death."     "  Let  a  man 
and  woman  united  by  marriage,  constantly  beware,  lest  at 
any  time  disunited  they  violate  their    mutual  fidelity."  ^ 
And  the  sages  denounce  the  desertion  or  neglect  of  either 
party  by  the  other  without  just  cause  as  an  act  punishable 
in  this  world  and  in  the  next.^    While  the  wife  is  directed 
to  revere  the  husband  as  a  god,"  the  husband  is  likewise 


»  Vin,  7.  »  Narada,  Pt.  I,  Ch.  I,  19. 

'  Golebrooke's  Digest,  Bk.  Ill,  Ch.  1, 10. 

*  Ibid,  Bk.  IV,  Ch.  I,  Sec.  I. 

*  See  Afliatio  ReBearches,  Vol.  VII,  p.  303.  «  IX,  101,  102. 
'  Colebrooke'B  Digest,  Bk.  IV,  57—61,  68,  72. 

•Manu,  V,  154. 
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required  to  honor  a  virtuous  wife.*  Nor  is  conjugal  asso-  Lbctubb  IV. 
dation  limited  to  temporal  purposes  alone :  religious  rites 
are  ordained  in  the  Yedas  to  be  performed  by  the  husband 
in  company  with  the  wife.*  So  sacred  and  peculiarly  favored 
is  the  association  between  man  and  wife  in  the  eye  of  law, 
that  our  Penal  Code,  while  punishing  the  harbouring  of 
offenders  generally,  does  not  regard  it  an  offence  when  the 
harbouring  is  by  the  husband  or  wife  of  the  offender.* 

So  £bu:  the  duties  of  the  husband  and  the  wife  with  res- 
pect to  each  other  s  person  are  reciprocal     But  perfect 
equality  of  rights  in  the  married  couple  has  never  yet  been 
allowed  by  any  system  of  law.     Without  denying  the  posi- 
tion maintained  by  some  of  the  most  advanced  thinkers  of 
our  age,  that  conjugal  society  in  equality  is  the  best  form  of 
that  society,  it  must  be  admitted  that  such  equality  is  prac- 
tically allowable  only  for  persons  of  a  high  degree  of  culture ; 
and  that  in  the  majority  of  cases,  some  form  of  domestic 
government  is  necessary  to  prevent  disorder  and  discord, 
which  would  otherwise  inevitably  arise  from  the  conflict  of 
opposing  wills,  both  equally  supreme,  in  persons  bound  to  live 
together.     And  if  there  must  be  inequality,  it  is  not  difficult 
to  see  that  it  must  be  in  favor  of  man.    "  In  his  hands,"  to 
use  the  language  of  Bentham,  ''the  power  maintains  itself. 
Give  the  authority  to  the  woman,  and  every  moment  a  revolt 
would  break  out  on   the   part   of  her   husband."*     This 
inequality  was  originally  very  great,  but  the  tendency  of 
society  has  been  to  reduce  it  as  far  as  possible.    The  Hindu 
law  in  respect  of  this  inequality  partakes  to  some  extent  no 
doubt,  of  the  character  of  other  archaic  systems ;  but  on  the 


*  Xanii,  UI,  65.  «  Mann,  IX,  96. 

*  S«a  212.  *  Theory  of  Legislation,  p.  230. 
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Lbcturb  IV.  whole,  as  you  will  see  in  the  end,  it  is  £Eur  more  equitable 
towards  the  female  sex  than  most  of  those  systems. 

As  a  rule,  in  the  Hindu  law,  the  state  of  women  is  one  of 
perpetual  tutelage.  "Their  fathers,"  says  Manu,  "protect 
them  in  childhood  ;  their  husbands  protect  them  in  youth  ; 
their  sons  protect  them  in  age  :  a  woman  is  never  fit  for  inde- 
pendence."^ Youth  in  this  text  is  explained  by  Kulluka 
to  mean  coverture.  The  same  rule  is  laid  down  by  other 
sages,  and  adopted  by  authoritative  commentators,  such  as 
Yijnaneswar  and  Sulpani.'  Accordingly,  after  marriage,  a 
woman,  whether  a  major  or  a  minor,  comes  under  the  protec- 
tion and  guardianship  of  her  husband.'  If  the  husband  is  him- 
self, by  reason  of  minority  or  the  like,  under  the  authority  of 
another,  the  wife  comes  under  the  control  of  that  other.  This 
is  perhaps  what  is  indicated  by  the  iact  that  by  marriage  a 
woman's  gotra,  or  connection  by  birth  with  her  primitive 
stock,  is  by  a  fiction  of  law  supposed  to  be  changed,  and  she 
is  regarded  as  affiliated  to  the  gotra  of  her  husband.^  It  is 
a  change  of  no  consequence  now,  but  seems  to  have  meant 
atone  time  the  transfer  of  a  woman  from  the  patriaixdial 
authority  of  one  fiEunily  to  that  of  another.  This  incident 
of  marriage  had  its  counterpart  in  the  Roman  law,  by  which 
the  wife  came  under  the  mantLa  or  authority  of  her  husband 
by  being  supposed  to  become  his  daughter.^ 

Custody  o!  an       The  custody  of  an  infant  wife  belongs,  as  a  rule,  not  to  her 

infant  wife. 

parents  but  to  her  husband.  In  the  case  of  Kateeram, 
DokaTiee  v.  Mudaamvt  Qtndhenee  and  others*  Mr.  Justice 
Markby  observed :  "  The  marriage  of  an  infant  being  under 

'  IX,  3.  •  Colebrooke'8  Digest,  Bk.  IV,  4.  6. 

*  Maonaghten's  Prinoiples  of  Hindu  Law,  104. 
^  See  Udvahatattwa,  Inst,  Vol.  II,  p.  72. 

*  See  Maine's  Ancient  Law,  p.  155 ;  Sandars'  Justinian,  p.  112. 

•  23  W.  B.,  178. 
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the  Hindoo  law  a  legal  and  complete  marriage,  the  husband,  in  LscTirBB  IV. 
my  opinion,  has  the  same  right  as  in  other  cases  to  demand 
ihai  his  wife  shall  reside  in  the  same  house  with  himself. 
I  do  not  think  that  any  Court  can  deprive  the  husband  of 
this  right  except  upon  some  tangible  and  definite  grounds, 
which  show  that,  under  the  special  circumstances  of  the 
case,  the  wife  is  absolved  from  this  duty,  and  her  parents 
or  guardians  from  the  duty  of  surrendering  her  to  her 
husband ;  and  we  cannot,  in  my  opinion,  say,  without 
contravening  the  Hindoo  law,  that  infancy  of  a  wife  consti* 
tutes  such  a  ground,  though  it  might,  I  think,  be  right  in 
the  ease  of  a  very  young  girl  to  reqidre  the  husband  to 
show  that  she  would  be  placed  by  him  under  the  immediate 
care  of  some  female  member  of  his  family."  Where,  how- 
ever, a  well-established  custom  exists  '  for  a  child- wife  to 
remain  away  from  her  husband,  and  not  to  come  to  live 
with  him  in  his  house  imtil  a  certain  event  has  occurred,' 
such  custom  has  been  recognized  by  the  Courta^ 

By  the  Acts  relating  to  the  guardianship  of  minors  (Act 
XL  of  1858,  section  27,  and  Act  XX  of  1864,  section  31)  it 
is  provided  that  nothing  in  those  Acts  shall  authorize  the 
appointment  of  a  guardian  of  the  person  of  a  female  whose 
husband  is  not  a  minor. 

When  the  husband  is  himself  a  minor,  his  guardian 
would,  as  a  rule,  be  also  the  guardian  of  the  wife.  This 
would  follow  from  the  rule  that  after  the  husband's  death, 
his  nearest  kinsman  is  the  guardian  of  the  widow  in  pre- 
ference to  her  father  or  any  of  her  paternal  relations.*    But 


*  Suntoeh  Bam  Doss  v.  Gera  Pattuck,  23  W.  B.,  22 ;  see  also  Steele, 
pp.  29,  166. 

'  Colebrooke*8  Digest,  Bk.  lY,  13;  Macnaghten's  Precedents  of  Hindu 
Law.  Ch.  VII,  Cases  i  and  iii. 
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Lecturb  IV.  in  exceptional  cases,  the  Courts,  as  representing  the  sovereign 
who  is  the  universal  guardian  in  Hindu  law/  may  allow  an 
infant  wife  during  the  minority  of  her  husband  to  remain 
under  the  guardianship  of  her  parents  in  preference  to  that 
of  her  husband  s  relations. 

Rwtraintof         Under  the  Hindu  law,  as    indeed    imder    most    other 

wife*8  liberty. 

systems,  the  liberty  of  the  wife  is  liable  to  be  considerably 
restrained  by  the  husband.  The  duty  of  attendance  on 
her  husband,  which  is  so  strongly  inculcated,"  obliges  her  to 
follow  him  wherever  he  chooses  to  reside.  And  it  is  a  general 
principle  of  law  that  the  domicile  of  the  wife  follows 
that  of  her  husband.'  She  is  also  bound  to  refrain  from 
going  to  any  place  where  her  husband  forbids  her  to  go. 
Manu  says :  "  Drinking  spirituous  liquor,  associating  with 
evil  persons,  absence  from  her  husband,  rambling  abroad, 
unseasonable  sleep,  and  dwelling  in  the  house  of  another, 
are  six  faults  which  bring  infamy  on  a  married  woman."* 
Being  accustomed  to  seclusion  almost  from  infancy,  Hindu 
women  seldom  feel  this  restraint  on  their  liberty  with  any 
degree  of  keenness.  Nor  would  a  Hindu  husband  be  punish- 
able under  the  Penal  Code  (section  339)  for  enforcing  this 
restraint,  as  the  person  restrained  in  this  case  has  no  right 
to  go  wherever  she  chooses. 

A  man  may  deprive  a  disloyal  wife  of  all  her  enjojrments 
and  comforts,  and  make  her  live  on  bare  subsistence.*  The 
husband  is  enjoined  to  restrain  the  wife  in  various  ways, 
to  preserve  her  from  vice ;  but  after  all,  says  Manu :  "  By 


»  Manu, VIII, 27,28;  Colebn^ke's Digest, Bk.  V,  450—453 ;  1  Strange,  71. 

*  Ck>lebT00ke*8  Digest,  Bk.  IV,  91,  92. 

*  Story^s  Conflict  of  Laws.  §  46  ;  Act  X  of  1865,  ss.  15,  16. 

*  IX,  13. 

*  Colebrooke's  Digest,  Bk.  IV,  81—83, 
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confinement  at  home,  even  under  afiectionate  and  observant  Lecture  IV. 
guardians,  they  are  not  secure ;  but  those  women  are  truly 
secure  who  are  guarded  by  their  own  inclinations. " ' 

A  wife,  according  to  Manu,  may  be  corrected  when  she  Correction  of 
commits  faults, '  with  a  rope  or  small  shoot  of  a  cane ;  but  P®"°"- 
on  the  backpart  only  of  the  body,  and  not  on  a  noble  part 
by  any  means ;'  and  the  rule  is  qualified  by  the  provision 
that  he  who  strikes  her  otherwise  than  by  this  rule  incurs 
the  guilt  of  a  thief. '  Barbarous  as  this  rule  is,  it  is  not 
peculiar  to  the  Hindu  law.  There  was  such  a  rule  in  the 
Civil  law.  And  even  in  a  system  regarded  as  more  polished, 
a  similar  rule  was  at  one  time  well  recognized ;  and  we  read 
in  Stephen's  Commentaries  on  the  Laws  of  England,  that 
though  this  power  of  correction  began  to  be  doubted  in  the 
reign  of  Charles  II, "  yet  the  lower  rank  of  people,  who  were 
always  fond  of  the  old  common  law,  stiU  claim  and  exert  their 
antient  privilege :  and  the  Courts  of  law  will  stiU  permit 
a  husband  to  restrain  his  wife  of  her  liberty,  in  case  of  any 
gross  misbehaviour. "  *  But  the  rule  in  the  Hindu  law  is 
seldom  carried  into  execution,  and  the  weight  of  Manu's 
authority  is  in  this  instance  almost  balanced  by  a  text  of 
high  authority,  which  says:  "Strike  not  even  with  a 
blossom  a  wife  guilty  of  a  hundred  faults. "  *  And  later 
Hinduism,  though  justly  meriting  the  reproach  of 
being  the  cause  of  many  social  evils,  has  in  this  instance 
helped  to  raise  the  position  of  the  wife,  by  identifying  her 
with  the  primary  divinity  Sakti  herself,  and  making  her 
person  sacred  against  the  least  ungentle  touch.  I  may  add 
that  our  Penal  Code  makes  no  exception  in  favour  of  the 
husband's  right  to  chastise  the  wife. 

*  IX,  12.  »  VIII,  299,  300.  •  Vol.  II,  pp.  277,  278  (6th  ed.) 

*  Colebrooke's  Digest,  Bk.  Ill,  Ch.  1, 11,  note. 
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Lectube  IV.  In  an  early  case,  it  was  held  that  an  action  could  not 
be  maintained  for  loss  of  character  by  a  wife  against 
her  husband  under  the  Sastra,  because  a  woman's  husband 
is  like  unto  her  god,  and  she  must  remain  obedient  to  his 
orders  and  conform  to  his  wiU.*  The  correctness  of  this 
ruling  is  open  to  question.  For  the  Hindu  law  not  only 
directs  the  wife  to  revere  the  husband  as  a  god,  but  it 
also  directs  the  husband  to  honor  the  wife.  But  what- 
ever doubts  there  might  have  been  on  this  point,  have 
now  been  removed.  And  the  Indian  Penal  Code,  how- 
ever unseemly  its  interference  may  be,  will  not  allow 
any  husband  to  trifle  with  the  reputation  of  his  wife  with 
impimity. 

No  system  of  law  has  ever  surpassed  our  own  in  enjoin- 
ing on  the  wife  the  duty  of  obedience  to  the  husband  and 
veneration  for  his  person.     It  is  inculcated  by  the  highest 
authority  that  '^  though  unobservant   of  approved  usages, 
or   enamoured   of  another    woman,    or    devoid   of   good 
qualifcies,  yet  a  husband  must  constantly  be  revered  as  a 
god  by  a  virtuous  wife."  *    Nor  have  precepts  like  these 
been  without  their  efiect.     The  feelings  which  they  serve 
to  engender,  often  enable  the  wife  calmly  to  bear  her  lot 
however  unhappy,  and  to  try  to  propitiate  a  cruel  husband ; 
and  often  prevent  those  vain  bickerings  which  can  only 
embitter  life. 
Remedy  of  the      Such  being  the  rights  which  the  husband   acquires   by 
against  in-      marriage  over  the  wife's  person,  the  next  question  is  how 
mariui  righto,  they  are  to  be  enforced  in  case  of  infringement. 


^  Deokoonwor  r.  Umbaram  LaU,  1  Borr.,  370,  cited  in  1  Morl^*8 
Digest,  288,  pL  11. 

«  Mann,  V,  154. 
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Where  the  wife  is  an  infant,  and  the  husband  seeks  to  Lbgtube  IV. 
have  her  in  his  custody,  the  proper  course  is  to  proceed 
according  to  the  provisions  of  Act  IX  of  1861.  The  hus- 
band may  also  by  a  civil  suit  obtain  an  injunction  upon 
any  person  detaining  his  wife,  to  abstain  from  putting  any 
obfitniction  in  the  way  of  the  wife's  returning  to  her 
husband ;  but  no  order  can  be  made  upon  such  person 
directing  him  to  send  the  wife  to  her  husband.^ 

Where  the  wife  is  qualified  by  her  age  to  perform  her  conju-  Restitution  of 
gal  duties,  the  proper  remedy  for  the  husband  is  a  suit  for  ^"^"^  '*^  ^'* 
restitution  of  conjugal  rights.  It  was  at  one  time  doubted 
whether  such  a  suit  would  lie  in  the  Civil  Courts  of  India, 
and  the  ground  for  such  doubt  was  the  difficulty  of  enforcing 
the  performance  of  conjugal  duties  in  their  detail ;  but  the 
point  has  been  settled  by  the  decision  of  the  Privy  Council  in 
the  case  of  Moonehee  Buzloor  RvJieem  v.  Shwmaoonniaaa 
Begum.^  In  that  case  the  Judicial  Committee  observed: 
"  Upon  authority  then,  as  well  as  principle,  their  Lordships 
have  no  doubt  that  a  Mussulman  husband  may  institute  a 
suit  in  the  Civil  Courts  of  India  for  a  declaration  of  his  right 
to  the  possession  of  his  wife  and  for  a  sentence  that  she 
return  to  cohabitation,  and  that  that  suit  must  be  deter- 
mined according  to  the  principles  of  the  Mahomedan  Law. 
The  latter  proposition  follows  not  merely  from  the  impera- 
tive words  of  Regulation  lY  of  1793,  section  15,  but  from 
the  nature  of  the  thing.  For  since  the  rights  and  duties 
reaulting  from  the  contract  of  marriage  vary  in  difierent 
communities,  so,  especially  in  India,  where  there  is  no 
general  marriage  law,  they  can  be  only  ascertained  by 


»  Lall  Nath  Miner  v.  Sheobom  Pandey,  20  W.  B.,  92.    But  see  Horka 
filiimkiir  r.  Baeejee  Munohor,  1  Borr.,  363, 1  Morley'stDigest,  288/ pi.  11. 
*  8  W.  B.,  P.  C  3 ;  or  11  Moore's  Indian  Appeals,  651. 
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Lbctorb  iv.  reference  to  the  particular  law  of  the  contracting  parties." 
Though  the  case  was  one  between  Mahomedans,  the  rule 
laid  down  evidently  applies  mutatia  mutand/is  to  the 
Hindus,  and  it  has  been  so  applied.^  But  the  form  of  the 
decree  in  such  suits,  and  the  mode  of  executing  it,  have 
been  points  for  some  controversy.  It  seems  to  have  been 
sometimes  held,'  that  the  decree  should  direct  the  deli- 
very of  the  wife  bodily  into  her  husband's  hands,  and 
the  language  of  article  34  of  the  second  schedule  of  the 
Limitation  Act  (1877)  which  provides  for  suits  for  the 
recovery  of  a  wife,  might  perhaps  be  referred  to  as  fiEivoring 
such  a  view.  But  the  provisions  of  the  Limitation  Law  are 
no  safe  guide  in  such  matters ;  and  it  may  now  be  taken 
as  settled  that  the  proper  form  of  the  decree  should  be  this : 
''  that  the  plaintiff  is  entitled  to  his  conjugal  rights,  and 
that  his  lawful  wife,  the  defendant,  be  ordered  to  return  to 
his  protection."* 

Regarding  the  mode  of  execution  of  such  a  decree,  there 
was  some  difference  of  opinion  in  the  Indian  Courts. 
While  it  was  held  by  the  High  Court  of  Bengal  in  the 
case  of  Oatha  Ba/m  Mistree  v.  Moohita  Kockm  Atteah  Domoo- 
nee*  that  the  decree  in  such  cases  could  only  have  the  effect 
of  a  declaratory  decree,  and  was  incapable  of  enforcement  by 
any  coercive  process  against  the  wife,  the  Bombay  High 
Court  ruled,^  that  in  case  of  disobedience,  the  decree 
could  be  enforced  by  imprisonment  of  the  wife  under  section 
200  of  Act  Yin  of  1859.    The  question  has  now  been  settled 


*  Eateeram  Dokanee  v.  Mtuasamnt  Gendhenee,  23  W.  R.,  178. 

*  Hnrka  Shunker  v.  Raeejee  Mnnohnr,  1  Borr.,  363,  dted  in  1  Morley's 
Digest,  288,  pi  11. 

*  Eoobar  Khansama  r.  Jan  Ehansama,  8  W.  R.,  467  ;  Chotnn  Bebee  r. 
Ameer  Ohnnd,  6  W  R.,  105. 

*  3  W.  R.,  179. 

»  Tamona  Bai  v.  Narajan  Horeiihyar  Pendae,  I.  L  R.,  1  Bom.,  164. 
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by  Act  X  of  1877  (section  260),  which  provides  that  a  Lecture  IV. 
decree  for  restitution  of  conjugal  rights  may  be  enforced  by 
the  imprisonment  of  the  person  and  the  attachment  of  the 
property  of  the  party  against  whom  such  decree  is  made. 
But  though  no  longer  regulating  the  procedure  in  such  cases, 
the  judgment  of  Mr.  Justice  Markby,  in  the  Bengal  case 
just  referred  to,  is  highly  instructive ;  and  I  think  it  may 
be  useful  to  quote  the  following  passages  from  it : — 

"  It  appears  to  have  been  at  one  time  thought  that  in  this 
country  the  duty  of  cohabitation  should  be  enforced  by 
seizing  and  making  over  the  recreant  party  bodily  to  the 
claimant,  and  cases  are  mentioned  in  which  this  has  been 
directed  in  the  case  of  a  wife  refusing  to  return  to  her  hus- 
band. I  am  not  aware  of  any  case  in  which  it  has  been 
suggested  that  similar  violent  measures  should  be  taken 
against  a  husband  refusing  to  receive  his  wife;  and  the 
cases  in  which  a  wife  has  been  so  treated  are  obviously 
based  upon  the  notion  that  the  husband  purchases  the  wife 
at  marriage,  and  that  she  thereby  becomes  an  article  of  his 
property.  Widely  as  this  notion  has  prevailed  in  the  worlds 
I  need  scarcely  say,  that  it  is  wholly  abhorrent  to  the  Hin- 
doo law. 

«  «  «  «  « 

**  I  do  not,  indeed,  think  it  likely  that  any  one  will  con- 
tend that  the  bare  declaration  of  the  existence  of  the  rela- 
tion, even  if  not  *  relief '  in  the  technical  sense  of  that 
term,  is  not  of  the  greatest  value  and  assistance  to  the 
parties :  what  seems  to  be  considered  is  that  the  Courts  mvst, 
in  order  to  be  logically  consistent,  follow  up  this  declaration 
with  all  the  powers  which  they  possess. 

"  That  the  Courts,  however,  are  not  hemmed  in  by  any 
such  necessity  is,  I  think,  indisputable.    The  simplest  and 
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Lbgtubb  iv.  most  direct,  and  indeed  the  only  really  effectual,  mode  of 
enforcing  the  obligation,  and,  therefore,  the  one  to  be  adopt- 
ed, if  the  Courts  have  no  discretion  in  the  exercise  of  their 
power,  is  to  bring  the  parties  together  by  force.  But  this 
has  been  universally  repudiated,  not  only  in  India,  as  is 
above  shown,  but  in  every  other  country  as  shocking  to  our 
feelings  of  humanity.  The  alternative  of  forcing  the  recu- 
sant party  into  compliance  by  imprisonment  is  a  course 
which  to  my  mind  has  little  to  recommend  it  by  comparison, 
and  though  not  quite  as  universally  condemned  has  also 
been  very  generally  repudiated.  During  the  anxious  en- 
quiry, which  I  have  thought  it  my  duty  to  make  upon  this 
subject,  I  have  ascertained  that,  upon  the  continent  of 
Europe,  the  right  both  of  the  husband  and  of  the  wife  to 
cohabitation  (in  the  etymological  sense),  the  husband  select- 
ing the  place  of  residence,  is  everywhere  considered  as 
altogether  beyond  dispute.  So  also  is  the  right  to  proceed 
against  and  to  punish  any  third  person  who  detains  a  wife 
from  her  husband :  so  also  is  the  right  of  the  husband  to 
ma.int>ain  a  suit  against  the  wife  if  she  refuses  to  acknow- 
ledge the  marital  rights.  But  all  attempts  at  enforcing  this 
duty  by  compulsion  have  been  abandoned  or  very  nearly 
so.  The  only  trace  of  compulsion  which  I  have  found  is 
in  some  smaller  states  of  Oermany,  where  a  very  small  fine 
or  a  few  days'  simple  confinement  of  the  woman  appears 
to  be  allowed.  K  this  produces  no  effect,  no  further  punish- 
ment can  be  inflicted.  The  Prussian  Courts  have  expressly 
decided  that  no  direct  compulsion  whatever  can  be  applied. 
The  matter  has  been  the  subject  of  considerable  discussion 
in  Austria  and  in  France.  In  the  latter  coimtry  I  am  in- 
formed on  the  highest  authority  that  the  question  has  been 
settled  against  the  use  of  compulsion.     In  Austria  I  am  not 
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sure  that  the  question  has  been  finally  set  at  rest,  but  I  Lectxtbe  IV. 
have  reason  to  believe  that  the  leaning  is  strongly  against 
the  use  of  any  such  means. 

*'  K  we  consider  the  law  of  England,  I  think  the  difficulties 
about  the  Civil  Court  attempting  to  enforce  by  compulsion 
the  observance  of  conjugal  duties  are  in  no  way  lessened. 
Perhaps  some  persons  would  be  inclined  at  first  sight  to 
treat  the  law  of  England  as  affording  an  example  of  the 
almost  unboimded  exercise  of  judicial  power  in  this  direc- 
tion :  and  if  we  look  to  forms  and  words  only,  it  is  so.    The 
old  ecclesiastical  Courts,  that  is,  the  Church,  claimed  to  have 
power  to  enforce  specifically  the  performance  of  conjugal 
duties  in  their  minutest  particulars,  and  gave  decrees  accord- 
ingly.    But  inasmuch  as  these  Courts  soon  found  that  they 
had  no  effectual    independent    power  of   enforcing  their 
decrees  when  pronounced  (3  Black.  Comm.,  101),  this  daim 
was  not  so  substantial  as  at  first  sight  appears.   I  am  imable 
to  find  any  exact  information  in  any  books  available  to  me 
as  to  the  exact  proceedings  which  could  be  taken  upon  the 
decree  of  an  ecclesiastical  Court  for  the  restitution  of  con- 
jugal rights.    Undoubtedly,  the  ecclesiastical   Courts  had  a 
right  to  call  in  the  ordinary  civil  power  in  aid  of  its  own 
weak  authority  (Black.,  vM  supra),  but  whether  fix)m  the 
difficulty  of  the  procedure,  or  the  contempt  entertained  for 
those  who  invoked  the  assistance  of  the   Court  for  such 
purposes  (3  Black.,  94),  such  extremities  were,  I  believe* 
very  rarely  proceeded  to.    No  doubt,  the  Court  which  now 
exercises  jurisdiction  in  matters  matrimonial  in  place  of  the 
old  ecclesiastical  Courts  has  the  same  power  of  enforcing 
its  decrees  as  the  Court  of  Chancery,  but  I  can  only  find 
three  cases  in  the  reports  since  the  new  Court  was  estab- 
lished in  which   writs  have   been   actually   issued.     It  is 
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Lbctuse  IV.  significant  that,  in  two  of  these  cases,  the  recusant  party- 
had  ah'eady  escaped  out  of  the  country. 

''  But  surely  when  we  look  to  the  law  of  England  for  a 
guide,  it  is  where  that  law  is  in  harmony  with  the  general 
principles  of  equity  and  jurisprudence  that  we  should  adopt 
it ;  not  where  it  is  exceptional  That  the  Bnglish  law  on 
the  subject  of  enforcing  conjugal  rights  is  exceptional,  I 
have  no  manner  of  doubt.  It  is  based  on  the  canon  law 
or  the  law  of  the  Church,  and  as  Seu:  as  I  can  gather,  the 
following  are  the  propositions  which  that  law  maintained : — 
(1)  that  all  sexual  intercourse,  except  between  husband  and 
wife,  is  a  mortal  sin ;  (2)  that  marriage  is  a  divine  institu- 
tion entirely  under  the  control  of  the  Church ;  (3)  that  all 
marriages  not  sanctioned  by  the  Church  are  unlawful; 
(4)  that  divorce  is  impossible ;  (5)  that  the  Church  can  release 
the  parties  from  their  conjugal  duties;  and  (6)  that  they 
can  enforce  these  duties  in  the  minutest  particulars.  The 
law  of  England  has,  in  modem  days,  to  a  veiy  great  extent, 
rejected  these  pretensions  and  modified  these  views,  but 
they  have  not  as  yet  been  radically  removed :  rather,  how- 
ever, in  my  opinion,  because  they  produce  but  small  prac- 
tical evils,  than  from  any  approval  of  the  principles  on  which 
they  rest." 

We  have  hitherto  considered  only  the  case  of  the  husband 

seeking  to  enforce  his  conjugal  rights ;  but  the  same  rules 

apply  where  the  wife   is  the  wronged  party,  and  seeks 

redress. 

CiM8  in  which     Though,  as  a  rule,  either  spouse  is  entitled  to  a  decree  for 

ooijagii  rights  restitution  of  conjugal  rights  against  the  other,  there  are 

'  cases  in  which  such  decree  will  not  be  granted.      Thus, 

where  a  custom  binding  upon  a  particular  class  or  caste  is 

established,  by  which  the  husband  is  not  to  cohabit  with  his 
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wife  until  a  second  ceremony  is  gone  through  after  marriage,  Lbctubb  IV. 
a  claim  for  restitution  of  conjugal  rights  will  not  be  enforced 
where  such  ceremony  has  been  neglected.  ^ 

How  &r  cruelty  and  ill-treatment  would  be  an  answer 
to  a  suit  for  restitution  of  conjugal  rights  is  an  important 
practical  question.  Judging  from  the  precept  of  Manu  that 
even  the  worst  husband  is  to  be  revered  as  a  god/  it  might 
seem  that  cruelty  and  ill-treatment  would  not  excuse  a  wife's 
non-performance  of  conjugal  duties.  But  the  Hindu  law  is 
not  really  so  cruel.  It  excuses  a  wife  who  is  averse  from  a 
husband  who  is  a  lunatic,  or  a  deadly  sinner,  or  an  eimuch,  or 
a  person  afflicted  with  any  loathsome  disease.*  Following 
this  sg^it  of  the  Hindu  law,  the  High  Court  of  Bombay 
in  one  case  *  refused  to  decree  restitution  of  conjugal  rights 
in  fiEivor  of  a  husband  who  was  suffering  from  leprosy  and 
syphilia 

It  is  not  every  unkind  act  that  would  disentitle  a  hus- 
band to  enforce  his  marital  rights.  The  mere  taking  of  a 
wife's  jewels,  or  the  marrying  of  a  second  wife,  has  been  held 
to  be  no  bar  to  a  Hindu  husband's  claim  for  restitution  of 
conjugal  rights.*  In  Moonshee  Buzloor  Rukeem  v.  Shumsoo- 
niasa  Begum,  their  Lordships  of  the  Privy  Council  observed : 
"  It  seems  to  them  clear  that  if  cruelty  in  a  degree  rendering 
it  unsafe  for  the  wife  to  return  to  her  husband's  dominion 
were  established,  the  Court  might  refuse  to  send  her  back. 
It  may  be,  too,  that  gross  failure  by  the  husband  of  the  per- 

I  Bool     Chand   Kalta    v.     Massamat  Janokee,  24   W.    B.,  228;    25 
W*  A.,  386. 
■  V,  164. 

*  Mann,  DC,  79. 

«  Bai  Premknyar  v.  Bhika  Eallianji,  6  Bom.,  A.  G.  J.,  209. 

*  Jeebo  Dhon  Banyah  v,  Massamat  Sondhoo,  17  W.  R.,  522;  see  also 
Vezasrami  Chetti  v.  Appasvami  Chetti,  1  Mad.,  375 ;  Sitanath  Mookerjee 
r.  Sreemnttj  Haimabatty  Dabee,  24  W.  R.,  877. 
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Ljectubb  iv.  formance  of  the  obligations  which  the  marriage  contract 
imposes  on  him  for  the  benefit  of  the  wife,  might,  if  prop- 
erly proved,  afford  good  grounds  for  refusing  to  him  the 
assistance  of  the  Court.  And  as  their  Lordships  have  ahready 
intimated,  there  may  be  cases  in  which  the  Court  would 
qualify  its  interference  by  imposing  terms  on  the  husband."^ 

The  question,  what  constitutes  legal  cruelty  sufficient  to 
bar  a  claim  for  restitution  of  conjugal  rights,  has  been  very 
fully  discussed  by  Mr.  Justice  Melvill  in  Fomuna  Bai  y. 
Narayan  Moreshvar  Pendse,^  and  the  conclusion  arrived  at 
is,  that  the  Hindu  law  on  the  question  of  what  is  legal  cruelty 
between  man  and  wife  would  not  differ  materially  from  the 
English  law ;  that  to  constitute  legal  cruelty  there  must  be 
actual  violence  of  such  a  character  as  to  endanger  personal 
health  or  safety,  or  there  must  be  reasonable  apprehension 
of  it ;  and  that  mere  pain  to  the  mental  feelings,  such  for 
instance  as  would  result  from  an  unfounded  charge  of  infi- 
delity, however  wantonly  caused,  or  keenly  felt,  would  not 
come  within  the  definition  of  legal  cruelty. 

Where  a  husband  had  ill-treated  a  wife  on  account  of  a 
favorite  mistress,  and  had  agreed  to  separate  from  the  wife, 
and  had  refused  her  maintenance  during  the  period  of  sepa- 
ration, it  was  held  that  he  was  not  entitled  to  insist  upon 
restitution  of  conjugal  rights.* 

Conjugal  infidelity  in  a  wife  would  bar  her  claim  for  res- 
titution of  conjugal  rights.  The  Hindu  law  allows  a  dis- 
loyal wife  to  be  forsaken.^ 


'  11  Moore*s  Indian  Appeals,  615  ;  8  W.  B.,  P.  C,  15. 

*  I.  L.  B.,  1  Bom.,  164. 

*  Moola  V.  Nnndy  and  Muflsnmat  Poonia,  4  N.  W.  P.,  109. 

*  ColebTooke*8  Digest,  Bk.  IV,  79,  80. 
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A  party  who  has  renounced  Hinduism  is  not  entitled  to  Lrctubb  IV. 
enforce  a  claim  for  restitution  of  conjugal  rights  against  a 
husband  or  a  wife  who  remains  a  Hindu.    The  Hindu  law  Effect  of 

,  n         ^  T  11111  change  of 

allows  one  to  forsake  a  degraded  husband,  or  a  degraded  religion  oa  the 

•j»   1  1     -I  1      •  !•  •  1  claim  for 

wife,  and  degradation  from  caste  is  a  natural  consequence  restitution  of 
of  apootacy.  Act  XXI  of  1850  by  enacting  that  loss  of  caste 
or  change  of  religion  shall  not  inflict  on  any  person  for- 
feiture of  rights  or  property,  seems  to  throw  some  doubt  on 
the  point.  But  the  remarks  of  Mr.  Justice  Campbell  in 
Mwihoo  V.  Arzoon  Sahoo*  go  a  great  way  in  support  of  the 
role  stated  above.  After  holding  that  the  right  to  the  cus- 
tody of  children  is  a  right  within  the  meaning  of  Act  XXI 
of  1850,  the  learned  Judge  observed : 

"  The  pleader  for  the  appellant  further  arj^ued  that  no  one 
can  be  permitted  so  to  use  his  right  as  to  deprive  any  other 
person  or  persons  of  their  rights.  For  instance,  he  says,  a 
husband  who  becomes  a  Christian  will  not  be  permitted  to 
claim  the  person  of  a  wife  who  remains  a  Hindoo.  This  in 
so  &r  true ;  and  in  this  case,  the  claim  to  the  wife  was  right- 
ly dismissed,  but  was,  I  think,  dismissed  simply  for  the 
reason  that,  admitting  the  husband's  primd  fade  claim  to 
the  custody  of  the  wife,  that  claim  may  be  defeated  by  a 
reasonable  plea.  If  a  wife  pleads  that  her  husband  beats 
and  ill-uses  her  in  such  a  way  that  she  cannot  reasonably 
be  required  to  live  with  him,  and  that  plea  is  made  out, 
doubtless  the  Court  wiU  not  enforce  a  restitution  of  conju- 
gal rights.  So  also,  if  she  pleads  that  the  husband,  by 
change  of  religion,  has  placed  himself  in  that  position  that 
she  cannot  live  with  him  without  doing  extreme  violence  to 
her  religious  opinions  and  the  social  feelings  in  which  she 


*  Golebrooke's  Digest,  Bk.  IV,  58,  62,  151. 

•  6  W.  K.,  236. 
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loKTUBB  rv.  has  been  brought  up,  and  in  the  enjoyment  of  which  she 
married,  that  plea  would  also  be  a  good  plea.'' 
So,  Sir  Adam  Bitdeston  on  one  occasion  said  :^ 
**  So  fisur,  howeyer,  as  Hindoo  law  is  concerned,  it  seems  to 
me  enough  to  say  that,  in  my  opinion,  a  Hindoo  married 
woman  who  deserts  her  husband,  becomes  a  convert  to  Mar 
homedanism,  and  adopts  the  habits  and  liyes  as  the  wife  of 
a  Mussulman,  is  altogether  out  of  the  pale  of  Hindoo  law ; 
that  she  ceases  to  have  any  recognized  legal  status  according 
to  that  law,  which  counts  her  as  one  dead,  or  at  least  recog- 
nizes her  existence  only  as  an  object  of  charity.  This  is  not 
inconsistent  with  such  passages  as  that  cited  from  Manu: 
'That  neither  by  sale  nor  desertion  can  a  wife  be  re- 
leased firom  her  husband ;'  which  certainly  have  reference  to 
persons  still  within  the  pale  of  Hindoo  law.  It  seems  to 
me,  however,  at  variance  with  the  spirit  of  Hindoo  law,  to 
hold  that  it  concerns  itself  with  a  woman  in  such  case,  sb 
far  as  to  impose  on  her  any  obligation  not  to  many  again, 
provided  the  second  hueband  be  not  a  Hindoo  ;  and  if  she 
does  marry  again,  the  validity  of  that  marriage  must,  I 
think,  depend  upon  the  law  of  the  sect  to  which  she  has 
become  a  convert." 

But  I  must  tell  you  that  the  decisions  of  our  Courts  have 
not  been  uniform  on  this  point.  Thus  in  one  case,'  Sir  W« 
Burton  is  reported  to  have  ordered  the  wife  of  a  converted 
Brahman  to  be  restored  to  him  upon  habeas  corpus  ;  and  in 
another  case,'  the  Agra  Sudder  Court  held  that  loss  of  castQ 
by  a  husband  could  not  dissolve  his  marriage,  or  bar  Yam 
claim  to  the  possession  of  the  wife's  person. 


*  Rahmed  Reebee  v.  Bokeja  Reebee,   1  Ncnrfeon't  Tieading  0mm  on 
Hindu  Law,  12. 

*  In  re  the  Wife  of  P.  Streenevassa,  1  Norton*8  Leading  GasM  on  Hindm 
Law,  13. 

*  Mosramat  Emortee  t.  Nirmnl,  N.  W.  P.  Bop.,  1864,  p.  688. 
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Consideriiig,  however,  ihe  feelings  of  those  who  really  Liotubb  IY. 
jtfofins  the  Hindu  fiuth,it  would  be  a  matter  of  extreme  hard- 
ship, to  say  the  least,  to  enforce  restitution  of  conjugal  rights 
in  such  cases ;  and  I  should  therefore  venture  to  affirm  that 
the  view  taken  by  Mr.  Justice  Campbell  is  the  proper  view 
of  the  matter. 

The  case  in  which  a  Hindu  husband  or  wife  becomes  a  Act  xxi  of 

1866 

convert  to  Christianity,  is  provided  for  by  Act  XXI  of  1866. 
Under  that  Act,  a  convert  can  sue  a  native  husband  or  wife 
far  conjugal  society,  and  in  case  of  refusal  by  such  husband 
or  wife  to  cohabit  with  the  convert,  on  the  ground  of  change 
of  religion,  the  marriage  between  the  parties  shall  be  declar- 
ed dissolved. 

For  suits  for  the  restitution  of  conjugal  rights,  the  period 
of  limitation  is  two  years,  from  the  time  when  such  restitu- 
tion is  demanded  and  refused,  the  party  refusing  being  of 
fall  age  and  sound  mind.' 

Aduttery  in  Hindu  law  is  both  a  deadly  sin  and  a  heinous  Adultery. 
crime ;  and  both  the  adulterer  and  the  adulteress  are  liable  to 
punishment :  moreover,  the  punishment  for  every  act  of  adul- 
terous inclination,  such  as  talking  with  the  wife  of  another 
man  in  a  secluded  place,  or  touching  her  apparel  and  oma- 
mmits,  is  most  minutely  laid  down.'  The  Indian  Penal 
Code,  while  it  makes  adultery  an  offence,  exempts  the  female 
offender  from  punishment.  The  reason  for  this  indulgence 
to  her  is  thus  stated  by  the  Law  Commissioners  : 

"  Though  we  well  know  that  the  dearest  interests  of  the 
human  race  are  closely  connected  with  the  chastity  of  women 
and  the  sacredness  of  the  nuptial  contract,  we  cannot  but 


*  Act  IX  of    1872,  2iid  Schedule,    No.  42  ;    Act  XV  of  1877,    2nd 
Sdiedole,  No.  36. 

•  Mana,  V,  164  ;  XI,  177  ;  VIII,  371—385,  352—362. 
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Lecture  IV.  feel  that  there  are  some  peculiarities  in  the  state  of  society 
in  this  country,  which  may  well  lead  a  humane  man  to 
pause,  before  he  determines  to  punish  the  infidelity  of  wives* 
The  condition  of  the  women  of  this  country  is  unhappily 
very  different  &om  that  of  the  women  of  England  and 
France.  They  are  married  while  still  children.  They  are 
often  neglected  for  other  wives  vhile  still  young.  They 
share  the  attentions  of  a  husband  with  several  rivals.  To 
make  laws  for  punishing  the  inconstancy  of  the  wife,  while 
the  law  admits  the  privilege  of  the  husband  to  fill  his  zena- 
na with  ■  women,  is  a  course  which  we  are  most  reluctant  to 
adopt." 

Adultery  and  acts  of  adulterous  inclination  being  crimes 
in  Hindu  law,  it  is  maintained  by  Macnaghten,  Colebrooke, 
and  Ellis,  that  an  action  for  damages  will  not  lie  against  the 
wrong-doer.*  The  last-named  authority  observes  that  though 
it  is  no  doubt  equitable  to  allow  the  husband  to  recover 
his  marriage  expenses  against  the  seducer,  yet  there  is  no 
such  remedy  prescribed  by  the  Hindu  law,  and  that  such  cases 
ought  to  be  governed  only  by  that  law.  Sir  T.  Strange  was, 
however,  of  a  contrary  opinion.  According  to  him,  a  civil 
action  for  criminal  conversation  would  lie,  the  case  not  being 
one  which  is  to  be  governed  by  the  Hindu  law.^  He  cites  a 
case  in  which  the  Pandit  s  opinion  allows  the  plaintiff  to  re- 
cover his  mairiage  expenses  from  the  adulterer.*  The  Bom- 
bay Sadr  Court  in  one  case  awarded  damages  to  the  plaintifiT 
who  sought  to  recover  his  wife  from  the  defendant  who 
had  enticed  her  way  ;♦  and  in  Soodasun  Sain  v.  LockenatUh 

*  Macnaghten^s  Principles  of  Hinda  Law,  p.  Gl ;  2  Strange,  pp.40 — 44. 
'  1  Strangc's  Elements  of  Hindn  Law.  p.  46. 
^  2  Ibid,  41. 

^  Harka  Shunknr  v.  Racejcc  Munobur.  1  Borr..  .')53,  cited  in  1  Morley's 
Digest,  288,  pi  11. 
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MuUick,  reported  in  Montriou's  Cases  of  Hindu  Law,  p.  619,  Lecture  IV. 

the  Supreme  Court  of  Calcutta  held,  that  a  civil  action 

for  eriminal  conversation  was  maintainable  between  Hindu 
parties.     With  reference    to    the    special    damage  to   be 

alleged  in  such  cases,  the  learned  editor  in  a  note  remarks : 
"  It  was  suggested  that  in  the  case  of  a  Hindu  plaintiff, 
the  loss  of  caste,  or  pollution  of  the  zenana,  and  the  like, 
might  be  laid  as  special  damage  in  the  declaration.  In  the  in- 
stance of  a  koolin  brahmin  with  100  wives,  some  of  whom  he 
siay  never  have  seen  more  than  once,  the  allegation  of  the  loss 
of  the  wife's  society  would  not  perhaps  be  strictly  applicable." 

I  come  now  to  consider  the  effects  of  marriage  on  the  EfiFecta  of 
personal  capacity  of  the  parties.  personal 

By  marriage  a  Hindu  enters  the  second  order,  or  the 
order  of  householder.  It  was  permitted  to  the  men  of  the 
twice-born  classes,  only  after  the  completion  of  their  student- 
ship. It  would  seem,  therefore,  that  originally  marriage 
marked  the  period  when  a  man  was  released  &om  the  author- 
ity of  his  father  or  other  guardian,  and  entered  upon  the 
management  of  his  own  affairs,  both  temporal  and  spiritual. 
Some  trace  of  this  is  still  to  be  found  in  the  fact  that  the 
Tumdimukh  sraddha,  or  the  invocation  of  ancestors  on  auspi- 
cious occasions  in  relation  to  a  man,  is,  after  his  marriage, 
required  to  be  performed  not  by  his  father  but  by  himself.* 

Marriage  so  far  unalterably  fixes  the  relation  of  a  man 
in  his  own  £Bimily,  that  after  that  ceremony,  even  a  Sudra 
cannot  pass  by  adoption  into  another  family.' 


*  See  Baghnnandan's  Sraddhatattwa  Institutes,  Vol.  I,  p.  196;  see 
also  Mann,  Ch.  Ill,  78—82. 

'  DattakaChandrika,  II,  29  ;  1  Strange,  91 ;  Macnaghten's  Principles  of 
Hindu  Law,  p.  72.  In  Western  India,  however,  a  tagotra  relation  among 
the  Sndras  has  been  held  eligible  for  adoption  even  after  marriage  ;  see 
^athaji  Krishnaji  v.  Hari  Jagoji,  8  Bom.,  A.  C.  J.,  67. 
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LKCTu&s  IV.     The  next  point  for  notice  is  the  capacity  of  parties  to 
marry  again  during  the  continuance  of  a  former  marriage. 

Remarriage.     In  this  respect  the  Hindu  law  is,  no  doubt>  very  much  in 
fiskvor  of  the  stronger  sex. 

It  prohibits  the  wife  to  marry  again  during  the  lifetime 
of  the  husband ;  and  even  after  his  death,  she  was  not,  until 
^  the  passing  of  the  Widow  Marriage  Act,  considered  competent 
to  remarry.^  And  even  where  there  is  a  custom  among  the 
lower  castes  for  a  wife  to  contract  a  second  marriage,  caUed 
a  TuUra  or  pat,  during  the  lifetime  of  the  husband,  on  permis- 
sion obtained  from  a  pv/nchayet  of  her  own  caste,  the  Courts 
of  British  India  have  refused  to  recognize  such  custom,  on 
account  of  its  being  immoral  and  opposed  to  the  spirit  of  the 
Hindu  law,  and  have  held  the  parties  to  such  remarriage 
liable  to  punishment  under  the  Indian  Penal  Code,  as  guilty 
of  offences  relating  to  marriage.^  Where,  however,  a  Hindu 
married  woman  deserts  her  husband,  becomes  a  convert  to 
Mahomedanism,  and  marries  again,  her  ease  will  not  be 
governed  by  the  Hindu  law  which  regards  her  as  dead.'  So 
where  either  party  becomes  a  convert  to  Christianity,  and  is 
repudiated  by  the  other,  the  convert  may  obtain  a  decree 
declaring  the  marriage  dissolved,  and  then  by  Act  XXI  of 
1866,  section  19,  the  wife,  whether  a  convert  or  a  Hindu* 
shall  be  competent  to  marry  again,  and  the  issue  of  such 
remarriage  is  declared  to  be  legitimate,  notwithstanding 
any  provision  of  the  Hindu  law  to  the  contrary. 


*  Seethetextacitedin  Vidyaaagar*8  2nd  Tract  on  Polygamy,  pp.  100 — 
109, 199^204  ;  aee  alao  UdYahatattwa,  Inat.  of  Baghanandana,  Vol.  II, 
pp.  62,  63 ;    Shama  Cham's  Vyavastha  Darpana,  p.  647 ;  Mann,  V,  167. 

*  See  Steele,  pp.  169, 168  ;  Reg.  o.  Karsan  Goja,  2  Bom.,  124 ;.  Uji  r. 
Hathi  Lain,  7  Bom.,  A.  C.  J.,  183  ;  Reg.  v.  Sambhn  Ragho,  I.  L.  R.,  1  Bom.. 
347. 

*  See  Rahmed  Beebee  c.  Rokeya  Beebee  1  Norton's  Leading  Cases,  p.  12. 
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A  Hindu  husband  is  always  permitted  to  many  again  Libctubb  IY. 
dmring  the  lifetime  of  his  wife,  though  such  marriage,  if 
e(mtracted  without  just  cause,  is  strongly  disapproved^ 
"  The  first  is  the  wife  married  from  a  sense  of  duty,"  and  the 
othera  are  regarded  as  married  from  sensual  motives.' 
"  With  sorrow,"  says  Daksa  feelingly,  ''  does  he  eat  who  has 
two  contentious  wives ;  dissention,  mutual  enmity,  mean^ 
neos,  and  pain  distract  his  mind  ;"^  but  his  commentator 
Jagannath,  who  lived  at  a  time  when  kulinimn  and  polygamy 
were  widely  prevalent,  tries  to  soften  the  effect  of  the  text, 
by  showing  that  if  the  wives  be  complacent,  none  of  the 
evil .  consequences  would  foUow.  The  causes  which  justify 
supersession  of  the  wife  and  remarriage  during  her  lifetime, 
are  barrenness,  ill-health,  ill-temper,  and  misconduct  of  the 
wife.* 

It  should  be  observed  that  supersession  (which  is  adhi-  SopeneBsion. 
vedariA  in  Sanskrit)  here  means>  as  explained  in  the 
ICitakshara  and  the  Subodhini,  merely  the  contracting  of  a 
aecond  marriage  while  the  first  wife  lives ;  and  it  does 
not  imply  that  the  first  wife  is  actually  forsaken,  or  that  her 
place  is  taken  by  the  second,  in  respect  of  any  matter  except 
perhaps  the  husband's  affection.^  It  is  true  that  Yijnanes^ 
want  in  one  place  uses  supersession  and  desertion  as 
sjmonymous,  but  Sulpani,  another  high  authority,  uses  the 
term  in  the  sense  given  above,  and  Jagannath  appears  to  fol- 
low the  latter.^    This  view  is  farther  6onfirmed  by  the  rules 


■  Vlnumuni  Ghetti  v.  Appasyami  Ghetti,  1  Mad.,  376. 

*  Gol6bzooke*8  Digest,  Bk.  IV,  51  ;  Mann,  UI,  12, 18. 

*  Colebrooke'8  Digest,  Bk.  IV,  65. 
«  JMd,  S2— 70 ;  Maau,  IX,  80,  81. 

*  ICtakahara,  Gh.  II,  Seo.  XI,  2  (note),  and  35 ;  see  also  Tajnavalkya, 
1, 73,  and  oommentazy  on  that  text  in  the  Mitaksbara. 

*  GoUrooke*!  Digest*  Bk.  IV,  71,  72,  commentary. 
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Lgctube  IV,  regarding  precedence  among  wives,  which  is  settled  by  law 
with  a  view  to  prevent  disputes. 

Formerly  when  intermarriage  between  different  castes 
was  allowed,  a  wife  of  equal  class  with  the  husband  w&s 
entitled  to  precedence  over  those  of  a  different  dass.^ 
When  there  are  several  wives  of  the  same  class  with  the 
husband,  the  eldest,  that  is  the  one  first  married,  should  be 
associated  with  him  in  performing  acts  of  religion,  even 
though  his  y  oxmger  wives  be  dearer  to  him*  One  of  the  most 
important  of  these  acts,  which  has  also  a  legal  aspect,  is 
the  taking  of  a  child  in  adoption.  The  wife  who  is  asso- 
ciated with  the  adopter  in  that  act,  becomes  the  mother  of 
the  boy  adopted,  and  her  ancestors  become  the  maternal 
ancestors  of  the  adopted  son.'  I  need  hardly  add  that  this 
rule  of  precedence  is  merely  a  moral  injunction,  and  is  often 
violated  out  of  partiality  to  a  favorite  wife. 

Present  on  K  a  wife  is  superseded  without  just  cause,  Hindu  law 

Bupersession. 

allows  her  some  compensation  for  the  wrong,  inadequate 
though  it  be.  The  measure  of  the  compensation  is  given 
by  Yajnavalkya  somewhat  obscurely  in  these  words: — 
''  To  a  woman  whose  husband  marries  a  second  wife,  must 
be  given  an  equal  sum  on  account  of  the  supersession,  pro- 
vided no  separate  property  have  been  bestowed  on  her; 
but  if  any  have  been  assigned,  let  him  allot  half."^  Com- 
mentators are  not  unanimous  as  to  the  inteipretation  of  this 
text  According  to  Yijnaneswar, ''  equal "  here  means '  equal 
to  the  sum  expended  for  the  second  mairiage ;'  according 


'  Colebrooke'B  Digest,  Bk.  IV,  47,  48. 

•  Ibid,  49, 61. 

'  Dattaka  Mimansa,  VI,  50 ;  Ibid,  III,  17 ;  Colebrooke*8  Digest, 
Bk.  V,  p.  273,  commentaiy,  Madras  ed.,  Vol.  II,  p.  394 ;  Vyayastha  Darpana, 
868. 

♦  II,  148. 
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to  Srikrishna  Tarkalankar,  it  signiues '  as  much  as  is  given  to  Lsctubb  IV. 

the  second  wife  ;^  while  according  to  a  third  inteipretation 

it  means  '  as  much  as  is  promised.'    Jagannath  considers  the 

first  two  interpretations  to  be  unsatisfactory,  and  concludes 

that  a  rule  on  the  subject  remains  yet  to  be  framed,  on  due 

consideration  of  the  difficulties  attending  the  inteipretation 

of  the  text'  All  are  agreed,  however,   as  to  this,  that  in 

estimating  the  value  of  the  present,  account  is  to  be  taken  of 

what  has  been  given  to  the  woman  as  her  separate  property ; 

and  that  the  word  '  half'  (ardham)  in  the  above  text  means, 

not  an  exact  half^  but  a  part  generally,  or  so  much  as  taken 

together  with  the  separate  property  already  given,  would  be 

equal  to  the  prescribed  amount  of  compensation.'  Colebrooke 

accepts  the  interpretation  of  Yijnaneswar  as  the  correct  one.* 

The  present  on  supersession  is  called  the  adhivedanika, 
and  forms  one  of  the  different  kinds  of  stridhan,  or  woman's 
property.     It  will  be  considered  again  in  a  future  Lectiu'e. 

A  somewhat  curious  case  once  arose  regarding  a  Hindu's  Remarria^ 

of  a  convert  (o 

right  of  remarriage.    A  Hindu  who  had  become  a  convert  Christianity 

relapsing  to 

to  Christianity,  and  had  married  according  to  the  Christian  Hinduism. 
form,  became  again  a  professing  Hindu,  and  married  a 
EGndu  woman  in  the  Hindu  form ;  and  the  question  was 
raised  whether  for  this  he  had  been  rightly  convicted 
of  bigamy.  The  High  Court  of  Madras  answered  this 
question  in  the  negative,  on  the  ground  that  the  second 
marriage  was  not  void  by  reason  of  the  wife  by  the  first 
marriage  being  still  alive,  as  the  Hindu  law  which  governed 

*  KtikBluum,  Gh.  II,  Sec.  XI,  35  ;  Dayakrama  Sangraha,  Ch.  VI,  31. 
'  Odebrooke'B  Digest,  Bk.  V,  466,  commentary. 

*  MitakBhara,  Gh.  II,  Sec.  XI,  35  ;  Golebrocke's  Digest,  Bk.  V,  87,  com- 
mentazy ;  Vyavaliara  Mayukhn,  Ch.  IV,  Sec.  X,  3  ;  Vivada  Ghintamani, 
T!^pore*•  trmnslation,  p.  258.    But  see  Dayakrama  Sangraha,  Gh.  VI,  28. 

*  See  2  Stnmge'B  Hinda  Law,  61. 

S 
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LEonmB  lY.  the    prisoner's   second    marria^,  would  ignore    the    first 

marriage  altogether/ 
Man  and  wife       The  Hindu  law,  while  it  yields  to  no  system  in  maintain- 

one  person  in 

Hindu  law       ing  the  Unity  of  man  and  wife,  is  more  equitable  than  other 

only  for  reli-  ,  ,  .  • 

gioos  purposes,  systems  such  as  the  English,  as  it  leaves  to  women  a  much 
larger  share  of  fireedom  in  the  exercise  of  their  rights  dur- 
ing covertiure.  Marriage  according  to  the  Vedas  is  a  union 
of  flesh  with  flesh  and  bone  with  bone*  Accordingly  Bri- 
haspati  says : ''  In  scripture  and  in  the  code  of  law,  as  well 
as  in  popular  practice,  a  wife  is  declared  to  be  half  the  body 
of  her  husband,  equally  sharing  the  fruit  of  pure  and  impure 
acts."'  So  Manu :  "  The  husband  is  even  one  person  with 
his  wife  for  all  religious,  not  civil,  purposes.  Neither  by 
sale  nor  desertion  can  a  wife  be  released  from  her  husband  "^ 
You  will  thus  observe  that  the  identity  of  person  between 
man  and  wife  does  not  extend  to  civil  purposes ;  and  that 
therefore,  the  peculiar  and  often  embarrassing  consequences 
of  the  legal  identity  of  husband  and  wife  in  the  English 
law,  such  as  that  the  husband  cannot  make  a  gift  to  the 
wife,  and  that  the  wife  cannot  sue  or  hold  property  alone/ 
do  not  exist  in  our  law.  A  Hindu  married  woman  may, 
during  coverture,  hold  and  enjoy  property  in  her  own  right 
independently  of  her  husband.^  It  is  true  that  Manu  says : 
''  Three  persons — a  wife,  a  son,  and  a  slave — are  declared  by 
law  to  have  in  general  no  wealth  exclusively  their  own : 
the  wealth  which  they  may  earn  is  regularly  acquired  for 

'  3  Mad.,  App.  (Criminal  Casefl),  viL 

*  Dajabhaga,  Gh  IV,  Seo.  II,  14. 

•  Ibid,  Ch.  XI,  Seo.  I,  2. 

♦  IX,  46,  46. 

'  Stephen*8  Commentaries,  Bk.  Ill,  Ch.  II. 

*  Colebrooke's  Digest,  Bk.  V,  475,  478  ;    Dayabbaga,  Cb.  IV,  Seo.  I,  21 ; 
Bamasami  Padeiyatchi  v.  Yirasami  Padeiyatohi,  3  Mad.,  272. 
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the  man  to  whom  tixey  belong."  ^  But  c<Hnmentators  have  lsoturb  IY. 
restricted  the  application  of  this  text  bo  far  as  it  relates- 
to  the  wife^  to  such  wealth  only  as  is  earned  by  mechanical 
arts  and  the  like.^  A  married  woman  may  also  obtain. 
property  by  gift  from  her  husband.'  It  may  be  observed 
that  the  tendency  of  modem  legislation  has  been  to  remove- 
all  personal  disqualifications  for  holding,  or  enjoying  property, 
arising  firom  coverture.  Thus  the  Indian  Succession  Act 
(section  4)  provides  that  no  person  shall  by  marriage  be- 
come incapable  of  doing  any  act  in  respect  of  his  or  her 
6wn  property  which  he  or  she  could  have  done  if  unmarried 

Coverture  in^  Hindu  law  does  not  disqualify  a  woman  wife  may  oon* 
from  entering  into  contracta  ''  A  Hindu  female,"  observed   ^^ 
Justice  Nanabhai  Haridas,  ''  is  not,  on  account  of  her  sex,. 
absolutdy  disqualified  from  entering  into  a  contracts    In 
the  enumerations  of  persons  incompetent  to  contract  given 
liy  Manu,  Yajnavalkya,  ELatyayana,  and  Gotama,^a  woman,. 
18  such,  ia  not  included ;  and  marriage,  whatever  other  effect 
it  may  have,  does  not  take  away  or  destroy  any  capacity 
possessed  by  her  in  that  respect.''^    And  Yajnavalkya  and 
Katyayana  by  declaring  that  the  wife  is  bound  to  pay  the 
debts  contracted  by  her,  deariy  recognize  her  power  to 
contract^    A  Hindu  married  woman  is,  therefore,  under 
the  Indian  CSontract  Act  (section  11),  competent  to  contract, 
if  not  disqualified  by  reason  of  minority  or  unsoundness  of 
mind. 

'  vin,.  4ie. 

'  Tyayahara  Majukfan,  Ch.  IV,  Sec.  X,  7  ;  Viramitrodaya,  Cliapter  oa 
Stridhana ;  Smriti  Chandrika,  Oh.  IX,  Seo.  1, 16. 

•  0olebrooke*8  Digest,  Bk.  V,  475. 

•  Ibid,  Bk.  II,  Ch.  IV,  67,  58,  61,  66. 

^  Nathabhai  Bhailal  r.  Javher  Baiji,  I.  L.  R.,  1   Bom.  121 ;  aee  also 
T  Strange,  276. 

•  Colebrookea  Digeit^  Bk  I,  Ch.  V,  210,  211, 
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Lecture  IV.     A  Hindu  married  woman  may  sue  and  be  sued  alone  and 
in  her  own  name.^     She  may  also  sue  and  be  sued  by  her 
She  may  nne    husband,  thou£rh  such  suits  are  discreditable  and  ouxrht  not 
to  be  encouraged." 

English  law,  while  it  disqualifies  a  fem^  covert  as  a  rule 
from  managing  her  own  property,  entering  mto  contracts,  and 
suing  in  her  own  name,  gives  her  as  a  compensating  advan- 
tage, exemption  from  liability  to  be  sued  alone  except  in  cer- 
tain cases.*  The  position  of  the  Hindu  wife  is  less  advan- 
tageous in  this  respect,  and  so  it  ought  to  be.  For,  if  the 
law  allows  her  to  manage  her  own  property,  to  enter  into 
contracts  on  account  of  herself,  and  to  carry  on  her  own  suits, 
it  is  but  fair  that  it  should  make  her  alone  answerable  for 
her  own  liabilities. 
She  is  not  Under  the  Civil  Procedure  Code  of  1859,  though  a  Hindu 

arrest  in  exe-   female,  by  reason  of  her  not  appearing  in  public,  was  exempt 
process.  from  personal  appearance  in  Court  as  a  party  or  a  witness,  yet 

such  exemption  was  held  ^  not  to  protect  her  from  liability  to 
arrest  in  execution  of  decree ;  and  in  the  present  Code  of 
Civil  Procedure  (section  640)  it  is  expressly  provided  that 
women  who  are  exempt  from  personal  appearance  in  Court, 
are  not  on  that  account  to  be  deemed  exempt  from  arrest  in 
execution  of  civil  process.  And  though  the  present  Code 
(ChapterXLIX)  exempts  certain  classes  of  persons  fromarrest, 
married  women  as  a  class  are  not  mentioned  among  them. 
Husband  and  As  a  consequence  of  the  legal  identity  of  husband  and 
witnesses  for  or  wife,  and  with  a  view  to  prevent  as  much  as  possible  all  occa- 

aji^inst  each  ^  

other.  — •  : 

*  Bhoymbchimder  Doss   and    another    r.    Madhubohimder     Poral&a- 

nio  and  others,  1  Hyde,  281. 

*  Colebrooke's  Digest,    Bk.   IV,  Ch.  I,  Sec.    I;    S  Strange,    59,  60; 
G.  V.  E.,  2  Morley*s  Digest,  234. 

'  Broom^s  Commentaries,  p.  123  (5th  ed.) 

*  Maharanee  Udhee  Ranee  Narain  Coomaree  v.  Sreemnttee  Borroda 
Soondoree  Dabee,  10  W.  R.,  F.  B.,  21. 
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sions  for  domestic  dissension  and  distrust,  it  was  at  one  time  Lectubb  IY. 
a  fundamental  rule  of  English  law  that  a  husband  or  a  wife 
eould  not  be  a  competent  witness  for  or  against  each  other. 
The  unsoimdness  of  this  rule  has,  however,  been   fully 
exposed  by  Bentham.^ 

The  Hindu  law  of  evidence,  which  in  many  respects  was 
much  in  advance  of  its  age,  and  which  has  been  justly  ad- 
mired  by  Sir  T.  Strange  «  never  recognized  any  such  strict 
rule.  It  is  true  that  women  were  generally  regarded  as 
incompetent  witnesses,  and  husband  and  wife  according 
to  some  authorities  were  considered  incompetent  to  be 
witnesses  for  each  other ;  but  Manu  says  that  on  failure  of 
witnesses  duly  qualified,  evidence  may  be  given  by  a 
woman,  a  child,  and  others.^ 

Before  the  Evidence  Act  of  1872,  it  was  provided  by  Act 
n  of  1855,  section  20,  that  a  husband  or  a  wife  should  be 
competent  to  give  evidence  for  or  against  each  other  in 
civil  cases,  but  that  communications  made  by  the  parties  to 
each  other  during  marriage  should  be  deemed  privileged. 
In  the  case  of  Queen  v.  KhyrooUah*  the  question  was  raised 
whether  a  husband  or  a  wife  could  give  evidence  for  or 
against  each  other  in  a  criminal  case,  and  it  was  answerd  in 
the  affirmative  by  a  majority  of  the  Full  Bench  before 
which  the  case  was  heard.  And  now  by  Act  I  of  1872, 
(sections  120, 122)  it  is  laid  down  broadly  that  the  husband  or 
wife  of  any  party  to  any  proceeding,  whether  civil  or  crimi- 
nal, shall  be  a  competent  witness  in  such  proceeding,  but 


■  BationAle  of  Judicial  Evidenoe,  Bk.  IX,  Part  IV,  Gh.  V,  See.  IV. 
*  IStoangcSll. 

'  jfitakahara,  Macnaghten*8  Hindu  Law/.  244 ;    Viyada  Chintamani, 
p.  312;  Manu,  VIII,  70. 
«  6  W.  B.,  Cr.,  21. 
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Lkotubb  IV.  communications  made  by  either  spouse  to  the  other  during 
marriage  shall  not  be  ordinarilj  permitted  to  be  disclosed. 

Husband  and  wife  in  Hindu  law  are  not  competent  to  be 
sureties  for  each  other/  As,  however,  the  relation  of  prind* 
pal  and  surety  is  governed,  not  by  the  Hindu  law,  but  by 
the  Contract  Act»  which  does  not  declare  their  incompetency 
in  this  respect,  this  rule  is  now  of  little  practical  vadue. 

Effects  of  mar-     The  effect  of  marriage  on  the  property  of  either  spouse* 

riage  on  the 

Eroperty  of  the  ncxt  claims  our  attention.   With  a  view  to  aid  the  fusion  of 
luband  and 

of  the  wife,  two  lives  into  one,  and  to  promote  domestic  prosperity  by  the 
united  exertion  of  both,  the  husband  and  the  wife  ought,  it 
is  said,  to  enjoy  their  property  in  common ;  and  it  is  upon 
this  principle  that  the  English  law  on  the  subject  seems  to  be^ 
based.  The  rule  of  EngUsh  law  is,  however,  obviously  in-' 
equitable ;  for  though  aU  that  belongs  to  the  wife  becomes  the 
property  of  the  husband,  it  is  not  provided  that  what  belongs 
to  him  should  also  become  her  property.  But,  as  I  hav& 
just  remarked,  the  tendency  of  modem  legislation  has  been, 
to  restore  equality,  by  allowing  the  parties  to  hold  separate 
property :  thus  the  Indian  Succession  Act  (section  4)  pro- 
vides that  no  person  shall  by  mairiage  acquire  any  interest 
in  the  property  of  the  person  whom  he  or  she  marries ;  and 
the  Married  Woman's  Property  Acts  (33  &  34  Vict,  cap, 
93,  for  England,  and  Act  III  of  1874  for  India)  permit 
married  women  to  hold  some  kinds  of  pn^erty  separately 
and  exclusively.  While  the  English  law  as  it  originally 
stood  gives  you  one  extreme,  namely,  absolute  community 
of  interest  in  favor  of  the  husband,  the  Mahomedan  law 
gives  the  other  extreme  of  absolute  diversity  of  interest 
in  the  parties  ;  and,  I  think,  it  would  not  be  showing  any 
undue   partiality  to  our  own  system,  if  I   say   that  the 


See  Vivada  Chintamani,  Tagore*B  translation,  p.  31S, 
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Hindu   law  adopts  the  just  mean  between   the  two.     It  Lecture  IY* 
recognizes,  as  you  will  see,  mutual  community  of  interest, 
and  at  the  same  time  allows  the  parties  to  hold  separate 
jHnoperty. 

You  have  seen  that  a  text  of  Manu^  declares  that  the  wife 
and  certain  other  persons  have  no  property  in  the  wealth 
leqoired  by  them,  and  that  such  wealth  is  acquired  for  the 
man  to  whom  they  belong ;  and  you  have  also  seen  that  it 
is  explained  by  commentators  as  relating  only  to  wealth 
earned  by  the  mechanical  arts  and  the  like.  This  text 
mi^t  perhaps  have  been,  in  Manu's  time,  the  relic  of  an 
earlier  and  a  more  archaic  system,  in  which  the  patriarchal 
head  of  the  family  owned  aU  the  wealth  earned  by  the 
wives,  the  sons,  and  the  slaves  belonging  to  it.  But  in 
later  Hindu  law,  the  independent  ownership  of  the  wife 
over  certain  kinds  of  property  (which  will  be  more  fully 
treated  of  hereafter  under  the  head  of  atridhan)  is  clearly 
reeognized.  The  sages  have  defined  these  different  kinds 
of  property ;  <  and  though  there  is  some  difference  of  opinion 
among  the  different  schools  as  to  what  constitutes  atridhan, 
or  woman's  separate  property,  a  question  which  will  be 
discussed  in  its  proper  place,  they  all  admit  the  indepen- 
dent right  of  the  wife  over  such  property.'  Accordingly 
it  has  been  held  that  the  proposition,  that  whatever  is 
aoqoiied  by  a  married  woman  during  coverture  belongs 
to  her  husband,  has  no  foundation  in  the  Hindu  law.^    But 


«  vm,  416. 

•  Golebrooke's  Digest,  Bk.  Y,  462—473. 

*  SeeMitakBhara,Gh.II,Sec.  XI,  32,  33;  Dajabhaga,  Ch.  lY,  Seal, 
19^2B  ;  Yivada  Chintamani,  263—266  ;  Vjavahara  Maynkhn,  Ch.  IV,  See. 
X,  7 — 10 ;  Smriti  Ghandrika,  Ch-  IX,  See.  II,  14  ;  see  also  Doe  dem  Enllam* 
mal  9.  Kappa  Pillai,  1  Mad.,  85. 

i  Fadei7atchi  o.  Vizaiami  Padeiyatohi,  3  Mad.,  872. 
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Lbcturb  IV.  though  the  wife  has  independent  ownership  over  her  sfri- 
dhxin,  the  community  of  interest  of  the  parties  is  so  far  re- 
cognized as  to  allow  the  husband  to  use  the  wife's  stridhcm 
in  times  of  pressing  need,  making  repayment  optional  with 
him.  The  leading  authorities  of  all  the  schools  are  agreed 
as  to  this/ 

The  right  to  use  the  wife's  stridhan  in  times  of  need  is, 
however,  personal  in  the  husband,  and  it  has  been  held 
that  the  wife's  ornaments  are  not  liable  to  be  seized  in 
execution  of  a  decree  against  the  husband,  though  he  might 
have  applied  them  if  he  had  no  other  means,  to  obtain  his 
discharge  &om  legal  custody.^ 

On  the  other  hand,  the  wife's  interest  in  the  property  of  her 
husband  is  recognized  with  equal  clearness.  Apastamba  says: 
"  Partition  does  not  take  place  between  a  wife  and  her  lord. 
From  the  time  of  taking  her  hand  in  marriage  her  aid 
in  all  acts  is  required,  as  well  as  her  participation  in  the 
pure  and  impure  fruit  of  action,  and  her  concurrence  in  the 
receipt  of  wealth :  Sages  do  not  deem  it  a  theft,  if  a  gift 
be  made  by  a  wife  for  a  just  cause  during  the  absence  of 
her  husband."* 

The  question  how  far  a  husband  or  a  wife  is  guilty  of 
theft  for  taking  each  other's  property,  has  been  sometimes 
raised.  In  a  case  decided  before  the  passing  of  the  Indian 
Penal  Code,  it  was  held  that  a  Hindu  husband  could  not  be 
convicted  of  robbing  his  wife,  she  being  according  to  law 
completely  under  his  controls  Whether  under  the  Penal 
Code  such  a  decision  would  be  correct  or  not  has  been  a 

*  See  the  references  cited  in  note  3  of  the  preceding  page. 

*  See  1  Strange,  27  ;  2  Strange,  23 ;  Tokarazn  bin  Bamkriahna  v,  Gnnaji 
bin  Mhaloji,  8  Bom.,  A.  G.  J.,  129. 

*  Ck>lebrooke*s  Digest,  Bk.  V,  89. 

*  Case  of  Ootnmram  Atmaram,  3  Merle's  Digest,  129,  pi.  186. 
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matter  of  some  doubt/  One  thing,  however,  is  dear,  that  Lecture  IV. 
section  27  of  the  Code  will  not  protect  the  husband ;  for,  the 
wife's  possession  is  his  possession  only  when  she  holds  the 
property  in  question  on  his  account,  and  evidently  she  does 
not  hold  her  stridhom  on  account  of  her  husband.  If  he 
takes  the  property  of  his  wife  without  her  consent,  under 
the  exceptional  circumstances  of  necessity  which  justify 
his  use  of  it,  he  would  not  be  guilty  of  any  offence,  the  ele- 
ment of  dishonesty  being  wanting;  if  he  exceeds  those 
limits,  he  would,  I  apprehend,  be  guilty. 

A  ^ffindu  wife,  who  removes  from  the  possession  of  her 
husband,  and  without  his  consent,  her  palla  or  stridhan, 
has  been  held  not  to  be  guilty  of  theft.' 

The  question  of  the  rights  of  the  husband  and  the  wife 

over  each  other's  property  has  been  only  incidentally  touched 

upon  here.      The  subject    will  be    resumed   in  a  Aiture 

Lecture.' 
That  the  wife  has  an  interest  in  the  property  of  her  Wife  entitled 

to  a  fhare  on 

husband,  is  further  shown  by  the  fact  that  she  is  entitled  to  partiuon. 
a  share  of  it  at  the  time  of  partition.      There  is  some 
difference  of  opinion  among  the  different  schools  as  to  the 
manner  in  which  such  share  is  to  be  allotted. 

The  leading  text  on  this  point  is  one  of  Yajnavalkya, 
which  runs  thus : 

**  If  he  make  the  allotments  equal,  his  wives,  to  whom  no 
separate  property  has  been  given  by  the  husband  or  the 
£ither-in-law,  must  be  rendered  partakers  of  like  portions."^ 

From  this  text,  the  Mitakshara^  deduces  the  following 
rules: — 

L     When  the  father  makes  the  sons  partakers  of  equal 

*  I  N<irtoQ*8  Leading  Oases  on  Hindn  Law,  11. 

*  Reg.  V.  Naiha  Kalyan  and  Bai  Lakhi,  8  Bom.  Crown  Gases,  11. 

*  See  Leotnre  YIU.  '  II,  115.  *  Ch.  I,  Seo.  II,  8—10. 

T 
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LscTURB  IV.  shares,  his  wives  must  each  get  a  share  equal  to  that  of  a 
son,  if  they  have  received  no  stridhan  firom  their  husband 
or  father-in-law,  or  equal  to  half  of  a  son's  share,  if  they 
have  received  any  stridhan,  (The  latter  part  of  the  rule  is 
deduced  from  the  text  of  Yajnavalkya  relating  to  presents 
on  supersession  ;^  and  the  word  *  half '  (ardham)  is  defined 
to  mean  here  not  an  exact  half,  but  so  much  as  would, 
together  with  the  stridhan  assigned,  amount  to  the  pres- 
cribed share.*) 

II.  When  a  father  makes  an  unequal  partition,  giving 
a  superior  allotment  to  the  eldest  son,  and  unequal  shares 
to  the  others,  his  wives  divide  equally  with  his  sons  the 
amount  left  after  deducting  the  distinctive  portions,  namely 
a  twentieth  part,  &c.,  for  the  several  sons  (according  to  Ch.  I, 
Sec.  II,  para.  4) ;  and  they  take  also  their  own  distinctive 
portions,  viz.,  the  furnitures  of  the  house  and  their  ornaments. 

The  Vyavahara  Mayukhu,  which  in  addition  to  the  Mi- 
takshara  is  one  of  the  leading  authorities  in  the  Bombay 
school,  adopts  the  first  of  the  above  two  rules,  but  is  silent 
as  to  the  share  of  the  wife  in  the  case  of  unequal  partition, 
for  this  reason,  that  it  holds  such  partition  prohibited  in 
the  Kali  age.' 

In  the  Dravida  school,  the  Smriti  Chandrika  gives  the 
following  exposition  of  Yajnavalkya's  text — *'  The  mean- 
ing of  this  text  is,  that  where  a  father,  even  where  he  is 
old,  chooses  to  render  all,  inclusive  of  himself,  partakers  of 
equal  portions,  then  he  ought  to  take,  on  account  of  each 
of  his  wives,  a  share  equal  to  that  taken  by  himself. 
Hence,  the  doubt,  whether  the  above  text  of  Yajnavalkya 
is  not  opposed  to  a  passage  of  Harita,  which   declares 

*  II,  148,  already  cited.  *  Mitakshara,  Gh.  II,  Sec.  XI,  35. 

•  Ch.  IV,  Seo.  IV,  16, 11. 
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'  Partition  does  not  take  place  between  a  wife  and  her  Lectubb  IY. 
lord,'  is  also  removed.     Thuft  everything  is  rendered  right."' 

You  will  observe  that  according  to  this  authority  the 
wives  do  not  get  any  shares  separately  assigned  to  them, 
but  their  husband  takes  a  share  on  account  of  each  of 
them.  But  the  Parasara  Madhavya,  another  high  author- 
ity in  Southern  India,  does  not  recognize  this  qualification 
as  to  the  mode  in  which  the  wife's  share  is  to  be  held.* 

In  the  Yivada  Chintamani,  one  of  the  leading  authorities 
of  the  Mithila  school,  the  rule  is  substantially  the  same  as 
that  in  the  Mitakshara  in  the  case  of  equal  partition  by  the 
father ;  but  in  the  case  of  unequal  partition,  which  for  the 
present  purpose  according  to  Vachfispati  Misra  is  where 
the  father,  giving  smaller  shares  to  his  sons,  takes  the 
laigest  portion  for  his  own  use,  he  must  give  equal  shares  to 
his  wives  out  of  his  own  property." 

In  the  Bengal  school,  where  the  father  is  the  absolute 
owner  of  all  his  property,  whether  ancestral  or  self-acquir- 
ed,^ he  can  make  a  partition  in  any  way,  or  withhold  it  at 
his  pleasure.  Where  he  makes  an  equal  partition  among 
his  sons,  according  to  the  Dayabhaga,^  the  Dayakrama 
Sangraha,*  and  the  Dayatattwa,^  his  sonless  wives  are  each 
entitled  to  a  share  equal  to  that  of  a  son,  or  to  half  of  such 
share,  according  as  they  are  unprovided  or  provided  with 
stindhan.  You  will  observe  that  there  is  a  material  point 
of  dijfference  between  the  Bengal  school  and  the  other 
schools.  These  latter  allow  shares  to  ^  the  wives,  while 
the  former  gives  them  to  those  only  that  are  sonless.  The 
Bengal  rule    is  based  upon    a    text  of   Yyasa,  and   the 

<  Ch.  II,  See.  I,  89. 

*  DayavibhagrA  (BarneU^s  translation),  p.  8.  *  Pp.  230, 231. 

*  See  Jotendro  Mohan  Tagore  v.  Oanendro  Mohan  Tagore,  18  W.  R.,  359. 
»  Ch.  Ill,  Sec.  II,  31,  32.        •  Ch,  VI,  22—28.        '  Ch,  U,  13—18. 
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Lecture  IV.  reason  for  it  is  probably  this :  that  the  wives  who  havef 

sons  would  be  supported  by  those  sons  out  o£  the  shares 
received  by  them,  and  it  is  only  the  sonless  wives  who 

stand  in  need  of  support,  and  ought  to  be   the  peculiar 

objects  of  their  husband  s  care  in  this  respect.    The  Bengal 

school  differs  from  the  others  in  another  point  also,  namely, 

in  maintaining  that  the  share  of  the  wife  who  has  got 

stridfvan,  is  an  exact  half  of  a  son's  share,  and  not  merely  as 

much  as  would,  when  added  to  such  stridhan,  make  up  her 

prescribed  share.    Jagannath,  however,  in  one  place,'  gives 

to  the  word  half  (ardha)  the  general  signification  assigned 

to  it  in  the  Mitakshara. 

It  should  be  noticed  that  the  wife  has  no  right  to  compel 
partition,  and  that  her  right  to  a  share  arises  only  when 
a  partition  is  made  by  her  husband ;  and  even  then  it  is 
maintained  by  some^  that  her  share  is  not  to  be  assigned 
to  her  separately,  but  is  to  be  held  by  her  husband  on  her 
account.  The  truth  seems  to  be  that  the  wife's  share  on 
partition  was  originally  intended  as  a  provision  for  her 
maintenance. 

The  law  on  the  subject  of  the  wife's  share  on  partition 
is  not  free  from  difficulty.  You  will  find  an  elaborate 
though  not  very  lucid  disquisition  upon  it  by  Jagannath,  in 
his  commentary  on  texts  86  to  89  of  Book  V  of  his  Digest, 
where  the  opinions  of  the  leading  writers  on  the  subject 
have  been  examined. 

As  a  general  rule,  it  may  be  stated  that  when  an  equal 
partition  is  made  by  the  father  among  his  sons,  under  the 
Bengal  school,  his  sonless  wives  get  each  a  share  which  is 


*  Colebrooke's  Digest,  Bk.  V,    87,    commentary,  Mad.    ed.,   Vol.    11, 
pp.  248,  249. 

*  See  Smriti  Chandrika.  Ch.  II,  Sec.  I,  .39  ;    Yivada  Chintamani,  312  ; 
Colebrooke'8  Digest,  Bk.  V,  89  ;  I  Strange,  189. 
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equal  to,  or  half  of,   that  of  a  son,  according  as  they  are  lectube  IV.^ 
unprovided  or  provided  with  atricUian ;  and  in  the  other 
schools,  all  his  wives  get  each  a  share,  which  together  with 
her  atridhan  (received  fiom  her  husband's  fiimily),  if  any, 
is  equal  to  a  son's  share. 

It  has  been  held  by  the  High  Court  of  Bengal  in  the 
case  of  Lalljeet  Singh  v.  Raj  Coomar  Singh^  that  under 
the  Mitakshara,  the  wife  being  entitled  to  a  share  on  parti- 
tion, a  suit  for  partition  can  not  be  maintained  by  the 
sons  against  their  father,  without  making  the  mother  a 
party  to  it. 

The  extent  of  the  wife's  interest  in  the  share  allotted  to 
her  on  partition  will  be  considered  hereafter.' 

The  duty  of  maintaining  the  wife  and  other  dependent  wife  entitled 
members  of  the  fSaonily  who  are  in  want,  is  strictly  enjoined  nance. 
by  the  Hindu  law,  and  even  censurable  acts,  such  as 
receiving  presents  jBrom  a  low  person,  are  excused  if  done 
with  a  view  to  provide  maintenance  for  them."  The 
maxim  that  one  must  be  just  before  he  can  be  allowed  to  be 
generous,  is  beautifully  expressed  by  Manu,  thus : — 

"He  who  bestows  gifts  on  strangers  with  a  view  to 
worldly  fame,  while  he  suffers  his  family  to  live  in  distress, 
though  he  has  power  to  support  them,  touches  his  lips  with 

koney,  but  swallows  poison:  such  virtue  is    counterfeit." 

(XI.  9.) 
The  wife  can  enforce  her  daim  for  maintenance  if  it  is 

denied,*  and  such  daim  is  not  affected  by  her  supersession  * 


'  JO  W.  R..  336.  •  See  Lecture  VIII. 

*  Manu,  in,  65—69  ;  IV,  261 ;  IX,  74,  96. 

*  Dayabhaga,  Gh.  II,  23  ;  Ch.  IV,  Seo.  I,  26 ;  Vyavahara  Mayukha* 
^  I ;  Colebrooke's  Digest,  Bk.  IV,  74  ;  Macnaghteu*a  Precedents  of 
Hbda  Law,  Gh.  II.  Cases  i  and  ii. 

*  Colebrooke*s  Digest,  Bk.  IV,  74. 
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Lbctube  IV.  A  wife  forsaken  without  fisiult  may,  according  to  Tajna- 
valkya,  compel  her  husband  to  pay  her  a  third  part  of 
his  wealth,  or  if  poor,  to  provide  maintenance  for  her.* 
From  the  alternative  provisions  of  this  rule,  it  would  seem 
that  the  third  part  of  the  deserting  husband's  estate  is 
mentioned  as  the  ultimate  measure  of  the  wife's  mainte- 
nance, and  is  directed  to  be  given  to  her  in  lieu  of  mainte- 
nance, and  also  as  a  sort  of  punishment  for  the  offending 
husband.  Though  according  to  some  opinions,*  an  imjustly 
deserted  wife  may  claim  and  recover  a  third  of  her  hus- 
band's wealth,  yet  there  are  opinions  to  the  contrary  ;•  and 
considering  the  perpetual  dependence  of  woman,  and  the 
possibility  of  the  husband  and  the  wife  being  reconciled 
to  each  other  at  any  time,  the  penal  provision  in  Yajna- 
valkya's  text  would  not,  I  tirink,  be  enforced  by  our 
Courts ;  and  the  wife  would  be  allowed  maintenance  only, 
though  in  assessing  its  amount,  the  husband's  means  and 
conduct  would  be  taken  into  due  consideration. 

From  whom.  As  a  rule,  the  wife  is  entitled  to  maintenance  firom  the 
husband  alone ;  and  so  long  as  he  is  alive,  neither  his  nor 
her  relations  are  boimd  to  support  her.*  Where,  however, 
a  husband  deserts  his  wife,  and  is  not  heard  of  for  some 
years,  it  has  been  held  that  though  his  relations  are  not 
under  any  personal  liability  to  support  her,  yet  if  they 
have  property  of  the  husband  in  their  hands,  and  the 
proceeds  thereof  are  not  accounted  for  by  them,  the  wife 


*  0olebrooke*B  Digrest,  Bk.  IV,  72. 

*  See  2  Strange,  45, 48,  51. 

*  Maunaghten*B  Preoedents  of  Hinda  Law,  Ch.  II,  Case  iii. 

*  Ijagaru  Soobaroyadoo  v.  lyagani  Saahama,  Mad.  S.  D.  R.  for  1856, 
p.  22  ;  and  Rangayian  v.  Kaljam  Ummall,  Mad.  S.  D.  B.  for  1860,  p.  86  ; 
cited  in  1  Norton*8  Leading  Gases,  p.  39. 


WHEN   MAINTENANCE  ALLOWED  TO  WIFR  151 

is  entitled  to  receive  maintenance  from  those  proceeds  to  Lkctubb  IY. 
an  extent  not  exceeding  one-third  of  the  amount/ 

So,  where  the  husband  is  excluded  from  inheritance  by 
reason  of  disqualification,  his  sonless  wives,  if  chaste,  are 
entitled  to  maintenance  from  those  who  inherit  to  the  exclu- 
sion of  their  husband.  This  right  to  maintenance  is  founded 
on  a  text  of  Yajnavalkya,*  which  is  adopted  by  the  com- 
mentators of  all  the  schools.^  No  express  provision  is 
made  for  the  wives  who  have  sons,  because  in  their  case, 
these  sons  themselves  being  the  heirs  to  the  exclusion  of 
their  &ther,^  there  would  be  no  difficulty  in  their  being 
supported  by  the  heirs. 

The  wife's  right  to  maintenance  and  her  conjugal  duty  ifaintenance 

when  allowed 

of  obedience  to  her  husband,  stand  in  a  reciprocal  relation  to  a  wife  living 

apart. 

to  each  other,  and  the  wife  can  have  no  claim  to  mainte- 
nance if  she  refrises  to  live  with  her  husband  without  just 
cause.^  In  Sitanath  Mooherjee  v.  Sreemutty  Haimahutty 
Dabee,^  in  which  a  wife  Uving  apart  from  her  husband  on 
account  of  unkind  treatment  claimed  maintenance.  Sir 
Richard  Garth,  C.  J.,  observed : 

**  Now  what  is  the  Hindu  law  upon  this  subject  ? 

*'  It  is  dear  that,  according  to  that  law,  a  wife's  first  duty  to 
her  husband  is  to  submit  herself  obediently  to  his  authority, 
and  to  remain  under  his  roof  and  protection ;  and  although 
it  might  be  very  difficult  to  deduce  from  the  authorities  at 

*  Bam*b«i  v,  Trimbak  Ganesh  Desai,  9  Bom.,  283.  *  II,  142. 

*  Mitakahara,  Ch.  II,  Seo.  X,  14, 15  ;  Dajabhaga,  Gh.  Y,  19  ;  Vyavahara 
lUynkha,  Gh.  IV,  Seo.  XI,  12 ;  Vivada  Ghintamani,  p.  244 ;  Smriti 
Chandrika,  Ch.  V,  43. 

«  YajnaTalkya,  II,  141 ;  Mitakshara,  Gh.  II,  Seo.  X,  9—11  ;  Dayabhaga, 
Ch.  V,  19. 

*  Viiasyami  Ghetti  v.  ApnasTami  Ghetti,  1  Mad.,  375  ;  KaUjanessoree 

Dflibee  r.  Dwarkanath  Ghatterjee,  6  W.  R.,  116  ;  Golebrooke*8  Digest, 
Bk.  IV,|  57,  63.  •  24  W.  R.,  377. 
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tiECTURE  lY.  the  present  day  any  definite  rule  as  to  the  causes  which 
would  justify  a  wife  in  leaving  her  husband's  house,  it  may 
safely  be  affirmed  that  mere  unkindness  or  neglect  short 
of  cruelty  would  not  be  a  sufficient  justification. 

*'  That  the  law  of  modem  times  does  recognize  the  right 
of  the  wife  to  leave  her  husband  in  certain  cases  of  cruelty 
is  apparent  from  the  provision  introduced  into  the  first 
Code  of  Criminal  Procedure  in  the  year  1861,  and  repro- 
duced in  the  existing  Code  in  Section  536,  which  provides 
that  a  man  may  be  ordered  to  maintain  his  wife  who  re- 
fuses to  live  with  him  if  the  Magistrate  be  satisfied  that 
the  husband  is  '  living  in  adultery,  or  has  habUuaUy  treated 
his  wife  with  cruelty'  But  it  is  further  enacted  by  the 
same  Section,  that  no  wife  shall  be  entitled  to  receive  this 
allowance  frx)m  her  husband  if  she  is  living  in  adultery,  or 
if,  wvthoviJt  any  sxifjicient  reason,  she  refvses  to  live  with  her 
husband,  or  if  they  are  living  separately  by  consent, 

"  We  are  not  at  all  prepared  to  say  that  the  jurisdiction  or 
powers  of  the  Civil  Courts  are  bound  or  limited  in  any 
degree  by  this  Section  of  the  Criminal  Code ;  but  we  do 
consider  that  in  such  a  case  as  the  present  these  provisions 
may  be  usefully  regarded  as  a  guide  to  what  the  Legisla- 
ture considered  to  be  the  correct  law  upon  the  subject ;  and 
imless  we  can  see  that  the  husband  in  this  instance  has 
refused  to  maintain  his  wife  in  his  house,  or  has  been  guilty 
of  acts  of  cruelty,  which  would  justify  her  in  leaving  his 
protection,  she  is  not  entitled  to  the  relief  for  which  she 
prays." 

What  causes  would  justify  the  wife's  refusal  to  live  with 
her  husband,  I  have  already  to  some  extent  considered, 
when  treating  of  restitution  of  conjugal  rights.  When  any 
of  these  justifying  causes  (which  consist  of  cruelty  or  ill- 
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tlMtment  in  any  aggravated  form)  existB,  the  wife  is  en-  Lbctubb  IV, 
titled  to  live  impart  from  her  husband,  and  to  daim  separate 
maintenance  &<Hn  him.  This  separate  living  ait  the  expense 
of  the  husband,  corresponds  to  what  is  called  judicial 
separation  in  the  English  ISfW ;  and  as  the  Hindu  law  does 
not  recognize  divorce,  this  is  the  only  remedy  that  the 
Hindu  wife  has  against  marital  injui^ce  and  oppression. 

Where  a  Hindu  husband  keeps  a  Mahomedan  mistress, 
ind  by  such  conduct  compels  his  wife,  under  her  religious 
flings,  to  leave  the  house,  and  she  lives  apart  and  chastely, 
fllie  is  entitled  to  claim  maintenance  from  him.^  Indeed^ 
€!oIebrooke  and  Ellis  go  further,  and  maintain  that  the 
mere  entertaining  of  it  concubine  is  a  justification  for  the 
wife's  living  apart,  And  would  subject  the  husband  to  the 
obligation  of  maintaining  her  separately.*  But  sudi  a  broad 
tale  would  be  contraiy  to  the  precept  of  Mailu,'  and  its 
correctness  has  siace  been  questioned.^ 

So  where  a  Hindu  wife  had  left  her  husband's  house> 
Aid  carried  on  an  independent  calling,  and  the  husband 
did  not  object  to  the  calling,  or  give  her  notice  to  return, 
it  has  been  held  that  if  she  is  subsequently  desirous  of 

nikiming  to  her  husband's  house,  and  he  dedihes  to  main- 

tkan  her,  she  isr  entitled  to  maintenance.* 
Conjugal  infidelity  would'of  course  bar  a  wife's  claim  Maintenance 

«  .  -rt-  •  11  -r  1  ^^^  forfeited, 

n>r  maintenance.  Yajnavalkya  says :  "  Let  a  man  keep  a 
disloyal  wife  deprived  of  her  rights,  squalid,  maintained 
e&a  ball  of  grain  alone,  subdued  and  only  suffered  to 
iBpose  <m  the   meanest  bed.'*^    So  Narada  prescribes  '  the 

*  liiUa  Qbbind  PershAd  v.  Dowlut  Botee,  14  W.  B.,  461. 

*  2  Stnngre,  46,  47.  »  V,  164. 

*  Bee  Yanmsabai  v.  Narayan  Mbieehvar  Pendse,  I.  L.  B.,  1  Bom.,  173« 
^  mtyv  Laha  v.  Soondaree  Doeaee,  9  W.  B.,  476. 

*  Colebrooke'B  Digest*  Bk.  IV,  82. 

U 
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LccTURx  IV.  lowest  bed,  the  meanest  food,  the  worst  habitation '  as  a 
punishment  for  the  disloyal  wifo ;  and  Manu  pennits  the 
husband  either  to  forsake  her,  or  to  subject  her  to  penance 
and  mortifbcation.^  Accordingly  it  has  been  held  by  the 
Courts  of  India  that  an  unchaste  wife  is  not  entitled  to 
maintenance* 

But  be  it  said  to  the  credit  of  our  law,  that  whilst  show- 
ing the  utmost  abhorrence  towards  unchastity,  it  does  not 
condemn  the  imchaste  wife  to  die  of  starvation,  or  to  be 
forced  by  absolute  necessity  to  lead  a  life  of  shame  and 
misery  for  one  false  step.  Though  it  bars  her  right  to 
maintenance  as  a  source  of  wealth,  it  allows  her  what  has 
been  styled  starving  mamteTiance,  that  is,  bare  food  and 
raiment,  as  the  very  texts  cited  above  will  show.  Though 
an  opposite  rule  has,  it  seems,  been  sometimes  followed/ 
yet  the  true  humane  spirit  of  the  Hindu  law  has  been 
generally  recognized.* 

Bate  of  mtin-       The  Civil  Courts,  it  has  been  held,  have  power  to  fix 

t9IUU106« 

the  rate  of  maintenance  payable  by  the  husband  to  the 
wife,  in  cases  where  for  lawful  cause  she  is  residing  apart 
from  him,  and  also  power  to  make  an  order  that  mainte- 
nance at  that  rate  shall  be  paid  in  future,  subject  to  any 
modification  that  future  circumstances  may  require.^  The 
minimuii  rate  of  maintenance  is  prescribed  by  the  Hindu 
law  with  some  precision,^  but  the  rule  had  reference  to  a 


*  Colebn)oke*8  Digest,  Bk.  YI,  80, 81. 

*  Ilftta  Shayatri  v.  Data  Narayanan  Nambadiri,  1  Mad.,  372  ;  2  Strange 

89. 

*  Ragaya  Chary  v,  Seednmall,  2  Mad.  SeL  Deo.,  20,  cited  in  1  N<n:toii*a 

Leading  Cases  on  Hindu  Law,  37. 

*  1  Strange,  172 ;  2  Strange,  39 ;   Honamma  «.  Timannabhafc,  L  L. 
B.,  1  Bom.,  669. 

'  Nnbo  Gopal  Boy  v,  Sreemntty  Amrit  Moyee  Dossee,  24  W.  B.,  428. 

*  Smriti  Chandrika,  Ch.  XI,  Seo.  I,  89,40 ;  Maonaghten*8  Preoedenti, 
Oh.  II,  Case  It  notSi  p.  lU. 
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different  state  of  society,  and  is  not  of  much  practical  Lbctubx  IV. 
Yahie  now.    At  the  present  day,  the  rate  will  have  to  be 
determined  by  the  Court  after  considering  the  means  of  the 
husband  and  other  circumstances  in  each  case. 

It  was  held  by  the  Madras  Sadr  Court  in  some  cases  Arrears  of 

*'  maintenaoot. 

that  arreaFB  of  maintenance  could  not  be  recovered;  but 
those  dedsions  have  since  been  dissented  from,  as  there  is 
DO  authority  in  the  Blndu  law  to  support  them.^  The 
only  bar  to  the  recovery  of  such  arrears  is  lapse  of  time;. 
Under  the  present  Limitation  Law  (Act  XY  of  1877,  Sche- 
dule n,  No.  128),  a  claim  for  arrears  of  maintenance  is  not 
haired  if  brought  within  twelve  years. 
Besides  a  civil  suit,  there  is  another  mode,  more  simple  Reoorerj  of 

maintenanoc 

and  less  expensive,  by  which  &  wife  may  recover  mainte*  under  the  Coda 

of  Criminal 

nanoafirom  her  husband.  Section  536  of  the  Code  of  Procedure. 
Criminal  Procedure,  which  corresponds  to  section  316  of 
the  old  Code  of  1861,  provides  that  if  a  person  having 
aoffidmt  mearw  neglects  or  refuses  to  maintam  his  wife,  a 
liagistraie  having  jurisdiction  may,  upon  due  proof  thereof, 
order  such  person  to  pay  firom  the  date  of  such  order, 
maintenance  at  such  rate  not  exceeding  fifty  rupees  a  month 
as  such  Magistrate  may  think  reasonable.  The  section  fur- 
ther enacts, — 

**  If  such  person  wilfully  neglects  to  comply  with  this  order, 
such  Magistrate  may,  for  every  breach  of  the    order,  by 

warrant,  direct  the  amoimt  due  to  be  levied  in  the  manner 
provided  for  levying  fines;  and  may    order  such  person 

to  be  imprisoned,  with  or  without  hard    labor,,   for  any 

term  not  exceeding  one  month,  for  ead>  month's  allowance 

Temaining  unpaid : 

"  Provided  that  if  such  person  offers  to  maintain  his  wife 

m  I  ■        ■  ■ 

*  VenkoiMMlhyaya  v,  Kavari  Heiigii0a,2Mad.,  36. 
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JtKTvmE  IT.  on  eooditioii  of  her  Ihrii^  with  him,  ftod  his  wife  webam 
to  live  with  him,  such  HagislnUe  may  eonader  anj 
groonds  of  tirfanl  stated  by  such  wife ;  and  may  maka 
the  order  allowed  by  this  aectioa  notwithstanding  such 
offer,  if  he  is  satisfied  that  such  pencm  is  living  in  adultery, 
or  that  he  has  habitually  tieated  his  wife  with  cmdtjr. 

"  No  wife  shall  be  entitled  to  reoeive  an  allowance  firom 
her  hasfaand  mider  this  secti<Mi  if  she  is  living  in  adultery, 
or  if^  without  any  sufficient  reason,  she  refuses  to  live 
with  her  husband,  or  if  they  are  living  separately  by  con* 
sent" 

It  has  been  held,'  however,  that  up  to  the  time  ¥rhen  the 
£ither  allows  his  daughter  to  go  to  the  house  of  her  husband, 
and  when,  by  the  custom  of  Hindu  society,  she  would  prob^ 
ably  go,  the  husband  incurs  no  liability  in  leqpect  of  her 
maintenance  under  this  section. 

A  CSiristian  wife  of  a  Christian  convert  is  entitled  to  daim 
maintenance  under  the  Code  of  Criminal  Procedure,  not- 
withstanding that  her  husband  renounces  Christianity,  and 
reverts  to  Hinduism  and  marries  a  second  wife.' 
Maintenaneeof     Though  the  Hindu  law  does  not,  like  the  Roman  law,' 

ooocobinaa* 

allow  concubinage,  yet  according  to  some  authorities^  a  conr 
cubine  of  a  Hindu  is  entitled  to  maintenance.^    But  a  woma^ 
living    in    adultery  cannot  daim  maint^ianoe  fixHU   the 
adulterer.^ 
Hiuband  and       We  have  seeu  above,  that  a  Hindu  married  woman  is  not 

wife  how  iar 

b:»und  by  each  incompetent  to  enter  into  contracts.    It  remains  to  be  se^ 

other's  con- 

tracU.  t  Mnasamnt  Soxnree  v.  Jiton  Sonar,  22  W.  R.,  Gr..  30. 

*  4  Mad.,  Crixninal  O^aes,  iiL  '  Maokeniie's  Roman  Law,  p.  106. 

*  Mitakahara,  Ch.  II,  Sec.  I,  28  ;  Dayabhaga,  Gh.  XI,  Seo.  I,  48  ; 
1  Strange,  71 ;  Vjayahara  SCayakha,  Gh.  IV,  Sec.  YIII,  6 ;  1  W.  &  B.,  9S  ; 
Khemkor  p.  Umiashankar,  10  Bom.,  S81  ;  VrandayandaB  Bamdas  v. 
Yamunabai,  12  Bom.,  229. 

*  Sikki  V.  YenoataMmy  Gounden,  8  Mad.,  144. 
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hoiw  fiir  the  husband  and  the  wife  are  bound  by  each  other  s  Lectube  IT. 
^ODtrmdbB.  Under  the  English  law,  a/em6  covert  as  a  rule  is 
iiieiq[MiUe  of  eontracting  except  as  her  husband's  agent ;  but 
Jher  cxmtracts  for  supplying  herself  with  necessaries  suitable 
to  her  station  in  life;  are  binding  on  her  husband.*  In  the 
Hindu  law,  according  to  Yajnavalkya: 

^Neitiier  shall  a  wifie  or  mother  be  in  general  compelled 
to  pay  a  debt  contracted  by  her  husband  or  son,  nor  a  fia4her 
•to  pay  a  debt  contracted  by  his  son,  unless  it  were  for  the 
behoof  of  the  family ;  nor  a  husband  to  pay  a  debt  con- 
teacted  by  his  wife."* 

Narada  declares :  "  A  debt  contracted  by  the  wife  shall  by 
mo  means  bind  the  husband,  unless  it  were  for  necessaries  at 
a  time  of  great  distress."'  ^  And  so  Eatyayana :  ''  A  debt 
which  is  contracted  by  a  wife  or  mother  for  the  behoof  of 
the  fiunily,  when  her  husband  or  son  is  gone  to  a  foreign 
isountiy,  after  authorizing  the  loan,  must  be  paid  by  the 
liusband  or  son."^  Thus  you  will  observe  that  a  Hindu 
husband  is  boimd  by  thecontracts  of  his  wife,  when  they  are 
entered  into  by  her  with  his  authority,  express  or  implied, 
or  for  the  support  of  his  family  under  necessity.  A  special 
role  is  laid  down  by  Tajnavalkya  for  certain  cases :  ''  If  the 
•wife  of  a  herdsman,  a  vinter,  a  dancer,  a  washerman,  or  a 
hunter,  contract  a  debt,  the  husband  shall  pay  it ;  because 
his  livelihood  chiefly  depends  upon  the  labor  of  such  a 
wifa."^  And  there  are  also  texts  of  Brihaspati  and  Narada 
to  the  same  effect.  Upon  these  texts  Jagannath  has  the 
following  commentary : — 

"  Here  '  washer '  and  the  rest  are  mentioned  indetermin- 


*  Stephen's  Comraentaries,  Bk.  Ill,  Gh.  II, 

*  GoldbKxto'a  Digest,  Bk.  I,  Ch.  V,  207. 

*  Ibid,  209.        *  Jbid,  219.        *  Ibid,  216. 
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liioTUBB  IV.  ately.  In  &ct,  whatever  be  his  class,  if  the  husband's 
livelihood  depend  chiefly  on  the  labor  of  his  wife,  he  must 
discharge  a  debt  contracted  by  her,  whether  he  be  a  priest 
or  a  washer :  but  he  whose  livelihood  does  not  depend  on 
his  wife,  whether  he  be  a  washer  or  a  priest,  shall  not  pay 
his  wife's  debt.  This  is  noticed  by  Misia:  he  BoySy  'in  other 
cases  also,  wherever  the  wife  has  the  chief  management, 
there  is  no  restriction  of  dass ;  the  wife  alone  conducts  all 
affidrs,  the  husband  is  absolutely  ignorant  of  every  trans- 
action.' Accordingly  it  is  observed,  that  in  the  province  of 
Cdmardpat  almost  every  civil  transaction  ia  now  conducted 
by  women. 

**  But  this  is  merely  a  vague  description ;  for  a  debt  cour 
tracted  by  the  wife  of  a  Brdhmana,  and  so  forth,  for  the 
support  of  the  fieunily,  must  also  be  paid  by  the  chief  of 
that  family.  From  the  reason  assigned,  '*  because  his 
livelihood  chiefly  depends  on  the  labour  of  such  a  wife,"  it 
appears  that  any  other  persons  of  whom  the  livelihood  de» 
pends  on  the  labour  of  their  wives,  must  pay  the  debt 
contracted  by  those  wives.  This  is-  admitted  in  the  MUak^ 
ahara.  Chand^wara  also  makes  the  same  observation, — 
'  The  circumstance  of  his  livelihood  depending  on  the  labour 
of  his  wife  is  particularly  intended ;  not  any  restriction  of 
dass.'  "  ^  The  special  cases,  therefore,  come  under  the  general 
rule,  as  cases  of  implied  authority. 

In  cases  not  coming  within  the  rule,  the  wife  alone  is 
bound  to  pay  the  debts  contracted  by  her.* 

The  Hindu  law  on  this  subject  has  been  thus  summed  up 
by  Sir  CoUey  Scotland  in  Virasvami  Chetti  v.  Appawami 
Chetti : '    "On  ihis  question  the  Hindu  law  appears  to  rest 

'  Golebrooke'8  Digest,  Bk.  I,  Gh.  V,  218,  oommeatary. 
•  Ibid,  210, 211.  *  1  Mad.,  376. 
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upon  pretty  much  the  same  grounds  as  the  English  law.  A  Lbcturb  IY. 
person  dealing  with  a  wife  and  seeking  to  charge  her  hus- 
band must  shew  either  that  the  wife  is  Uving  with  her 
husband  and  managing  the  household  affidrs — ^in  which 
case  an  implied  agency  to  buy  necessaries  is  presumed — or, 
he  must  shew  the  existence  of  such  a  state  of  things  as 
would  warmnt  her  in  Uving  apart  from  her  husband  and 
claiming  support  or  maintenance— when  of  course  the  law 
would  give  her  an  impUed  authority  to  bind  him  for  neces- 
aaries  supplied  to  her  during  such  separation,  in  the  event 
of  his  not  providing  her  with  maintenance." 

Though  matters  of  contract,  when  not  provided  for  by  the 
Contract  Act,  aro  to  be  governed,  not  by  the  Hindu  law,  but 
by  principles  of  justice,  equity,  and  good  conscience,^  yet,  as 
on  the  point  in  question,  that  law  is  in  conformity  with  jus- 
tice, equity,  and  good  conscience,  it  has  been  generally  con- 
sulted by  our  Courts  in  determining  the  liability  of  the 
husband  for  the  acts  of  the  wife." 

Where  a  wife  volimtarily  separates  from  her  husband 
without  any  justifying  cause,  she,  and  not  her  husband,  is 
liable  for  debts  contracted  by  her  (even  for  necessaries), 
but  her  liability  has  been  declared  not  to  be  personal,  but  to  be 
limited  to  the  extent  of  any  stridhan  she  may  have.*  The 
reason  for  this  limitation  is  not  however  very  clearly 
stated. 

Acoordinfi:  to  the  Vyavahara  Mayukha,  he  who  takes  the  Bombay  Act 

.  VII  of  1866b 

wife  of  a  deceased  person,  is  bound  to  pay  the  debts  of  such 


'  See  Deen  Doyal  Poramanik  v.  Kylas  Chnnder  Pal  Chowdhxy,  I,  L.  B., 
1  Oal^  92,  and  the  anthorities  oited  there. 

*  Macnaghten*8  Pzeoedents  of  Hindu  Law,  Gh«   X,  Case  iy ;  NathU" 
bhai  Bhailal  v,  Javher  Raiji,  I.  L.  B.,  1  Bom.,  121. 

*  Nathobhai  Bliailal  v.  Javher  Baija^  I.  L.  B.,  1  Bom.,  121. 
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LKCTURB  rv.  person  on  failure  of  those  who  take  his  assets.^  This  Fale» 
which  obtained  in  the  Bombay  Presidency,  and  was  an 
evident  hardship  upon  any  one  marrying  a  Hindu  widow, 
has  been  now  abrogated  by  the  Bombay  Hindu  Heirs'  Belief 
Act  (Bombay  Act  YII  of  1866,  section  4). 

A  Hindu  wife  is  not  bound  by  her  husband's  acts  in  rela- 
tion to  her  property.    He  has  no  power  to  part  with  her 
property  without  her  consent^  or  to  affect  her  interest  in 
her  own  prc^rty  by  any  document  that  he  may  execute." 
Husband  or         When  the.  death  of  any  person  is  caused  by  an  actionable 
compensation   wToug,  the  husbaud  or  wife  of  such  person  is,  under  Act 

nndfir  Act XIII  ^^  ^ 

of  1855.  XIII  of  1855,  one  of  the  parties  entitled  to  compensation  for 

tiie  loss  occasioned. 
Effects  of  J  come  now  to  the  eflfects  of  marriaire  on  the  offiprinir  of 

marriage  on  ox-       o 

offspring—      ^^  parties.      The  most  important    amomr  these  is    the 

Legitimacy.  *  *  ^ 

status  of  legitimacy,  which  belongs  to  children  of  lawfully 
united  parents.  The*  rules  of  l^timaic^  are  difierent  in^ 
different  systems.  By  the  Roman  law,  and  the  laws  of 
France  and  Scotland,  which  on  this  subject  are  based  upon 
that  law,  the  marriage  of  the  parents  at  any  time  legiti- 
mizes all  their  children  whether  bom  before  or  after  such 
marriage.'  The  Mahomedan  law  goes  even  further,  and 
makes  acknowledgment  by  the  fisUiher  under  certain  quali- 
fications sufficient  to  legitimate  the  issue.^  Under  the 
English  law,  a  child  to  be  legitimate  must  be  bom,  though' 
not  begotten,  in  lawfiil  wedlock  ;^  and  indeed,  so  jealous  is 

»  Ch.  V,  Sec.  IV,  16, 17. 

*  Sooda  Ram  Do8b  «.  Joognl  Kishore  Goopto,  24  W.  R«,  274 ;  Mehlma 
Clumdex  Boy  r.  Dorga  Monee,  23  W.  B.,  184. 

*  InsUtuteB  of  Jbstinian,  Lib.  I,  Tit.  X,  13,  and  note  by  Sandara ;  Mac- 
kenzie's Roman  Law,  pp.  130—134  ;  Code  Napoleon,  arts.  331—338. 

*  Qedaya  (Grady*^  edi),  p.  439  ;  Nnbo  Kant  Rc^  Chowdhzy  v.  Wahatih 
Bibee,  20  W.  B,  164. 

*  Birtwhistie  v.  Vardm,  7  Glaik  and  Finnelly,  895. 
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that  law  in  this  respect,  that  it  will  not  allow  a  person,  Lucturb  IY» 

though  legitimate  by  the  law  of  his  domicile,  to  inherit  real 

property  in  England,  unless  he  is  legitimate  by  the  law  of 

that  country,  as  has  been  iBnally  settled  by  the  House  of 

Lords  in  BirtwhisUe  v.   VardiU^   Blackstone  justly  praises 

the  law  of  his  own  country,  as  tending  to  promote  good 

morals  and  prevent  illicit  cohabitation,  at  the  same  time 

that  it  makes  due  allowance  for  the  frailties  of  human 

nature." 

The  Hindu  law  of  legitimacy  is  more  strict  than  even  the 

English  law.     Manu  defines  the  aurasa  son  or  son  of  the 

body,  thus : — 
**  Him  whom  a  man  has  begotten  on  his  own  wedded 

wife,  let  him  know  to  be  the  first  in  rank,  as  the  son  of  his 
body."  (IX,  166.)  And  to  the  same  effect  are  the  texts  of 
Yasistha,  Devala,  Baudhayana,  Apastamba,  and  Tajnaval- 
kya.*  According  to  the  Hindu  sages,  therefore,  in  order  to 
constitute  legitimacy,  there  must  be  not  only  birth  but  also 
procreation  in  lawful  wedlock;  and  some  of  the  leading  com- 
mentators, such  as  Eulluka,  Yijnaneswar,  and  Nilkantha, 
confirm  this  view  of  their  texts.*  The  Privy  Coimcil  have 
however,  taken  a  different  view.  Sir  Barnes  Peacock  in 
delivering  the  judgment  of  the  Judicial  Committee  in  the 
case  of  Pedda  Amani  v.  Zeraindar  of  Maningapuri*  ob- 
served :  "  The  point  of  illegitimacy  being  established  by 
proof  that  the  procreation  was  before  marriage,  had  never 
soggested  itself  to  the  learned  Counsel  for  the  Appellant  at 
the  time  of  the  trial,  nor  does  it  appear  from  the  authorities 

*  7  Clark  and  FinneUy,  895. 

«  8t«phen'8  Commentaries.  Bk.  Ill,  Ch.  Ill,  Vol.  II,  pp.  296,  297,  oth  ed. 

*  Colebrooke's  Digest,  Bk.  V,  193,  195,  196, 199,  and  200. 

*  Mitakshara,  Ch.  I,  Sec.  XI,  2  ;  VyaTAhara  Maynkha,  Ch.  lY,  Seo.  lY,  41. 

*  1L,R.,I.  A.,293. 

W 
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X^^TURB  IV.  cited  to  have  been  distmctly  laid  down  that^  aooording  to 
""^  Hindu  law,  in  order  to  render  a  child  legitiniate»  the  pro- 
creation as  well  as  the  birth  must  take  place  after  maoriage. 
That  would  be  a  most  inconvenient  doctrina  tfitistha 
law  that  law  must  be  administered.  Their  Lordahipe^  how- 
ever, do  not  think  that  it  is  the  Hindu  law.  They  are  of 
opinion  that  the  Hindu  law  is  the  same  in  that  respect  as  tfaa 
Eoiglish  law.''  This  decision,  so  Icmg  as  the  Privy  Council  dor 
not  think  it  fit  to  re-consider  the  point,  must  be  reoeivedaa  the 
law  on  the  subject.  But  with  every  respect  that  is  due  to  the 
decision  of  the  highest  tribunal  for  India^  I  may  bepexmitted 
to  say  that  the  doctrine  that  procreation  in  lawful  wedlodc  ia 
necessary  to  constitute  legitimacy,  is  not  only  supported  by 
the  language  of  the  texts  cited  above,  but  is  also  in  aoocnrdanee 
with  the  general  spirit  of  the  Hindu  law,  by  which  tho' 
nuptial  rites  are  primarily  meant  only  {or  virgins ;'  while  the 
necessity  of  marrying  girls  before  puberty,  reduces  the  prae* 
tical  inconvenience  of  the  doctrine  within  the  nanowesi 
possible  limits. 

I  may  observe  that  by  a  custom  in  the  Tipperah  Baj, 
the  Raja  can  l^timize  his  children  bom  of  a  IxuAooa^  or 
kept  woman,  by  subsequently  going  through  the  oeremoixy 
of  marriage  with  her.' 

Effect  of  mar-     The  effect  of   marriage  in  a  different  caste  on  legiti- 

riage  in  a  dif- 
fers t  caste  on  macy  may  be  nert  considered. 

In  former  ages,  as  you  have  seen  in  a  previous  Lecture^* 

a  man  was  permitted  to  many  a  woman  of  an  equal  or  an 

inferior  class,  but  not  one  of  a  superior  dass.^    The  distixie- 

tion  between  these  two  forms  of  intermarriage  arose  out  of 

■ ^ 

'  Mann,  VIII,  226. 

*  Chnokrodhnj  Thakoor  v.  Beer  Ghnnder  Joobraj,  1  W.  R.,  Id4. 

'  Lecture  U.  «  See  Manu»  III,  12, 13. 
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a  feeling  whidi  identifies  the  honor  of  a  family  with  that  Lbctuu  IV. 
of  itafinnale  members,  and  regards  the  family  as  raised  or 
lowered  in  lank^aooording  as  its  female  members  are  married 
in  superior  or  inferior  fiimilies.  The  ofiipring  of  the  former 
or  allowable  kind  of  intermarriage  were  called  cmaJU/m/obja^ 
that  is,  bom  in  the  direct  order  of  the  tribes,  and  were  al- 
lowed to  inherit  tiieir  father's  property,  though  in  inferior 
shares ; '  and  the  issue  of  the  prohibited  form  of  intermar- 
riage were  called  pratUomaja,  that  is,  bom  in  the  inverse 
cnder  of  the  tribes^  and  had  no  claim  upon  the  father  except 
for  maintenano&' 

In  the  Kali  age,  intermarriage  between  (Efferent  castes  is 
prohibited  ;*  and  thougjh  the  authorities  are  not  unanimous 

as  to  how  £Eur  this  prohibition  extends  to  intermarriage  be- 
tween different  castes  of  the  Sudra  class,  in  Bengal,  as  you 

have  already  seen,  their  preponderance  is  in  &yor  of  holding 
such  prohibiticm  to  be  universal  and  unqualified.^ 

Now  let  us  see  in  the  first  place  how  the  law  of  legiti^ 
macy  stands,  apart  firom  the  prohibition  against  intermar- 
riage Baudhayana  definea  a  Intimate  son  thus :  **  A  son 
who  was  begotten  by  a  man  himself  on  his  wedded  wife  of 
equal  class,  let  him  know  to  be  the  legitimate  son  of  his 
body."^  Kulluka  Bhatta  in  his  gloss  on  the  text  of  Manu* 
quoted  above,  says,  that  the  wedded  wife  means  the  wedded 


^  AnttUma  literaUy  means  tn  tkc  direetiam  tf  the  Aair,  i.  e^  la  a  regular 
coiEEBe  ;  and  praiUoma  means  agairut  the  A«tr,  i.  e^  contrary  to  the  regular 
ttmrse.    See  Hann,  X,  fr— 29. 

•  Mitakshara,  Ch.  I,  Seo.  VIII ;  Dayabhaga,  Ch.  IX. 

*  Colebrooke*B  Digest,  Bk.  V,  171,  oommentary. 

*  See  Udyahatattwa,  Inst.,  VoL  II,  p.  62  ;  Mann,  General  Kote,  Yl ; 
TyaTastha  Darpana,pp.  14, 16. 

»  See  Nandn  Dhara  v,  Bakhal  Gain,  2a  W.  R.,  334, 1.  L.  R.,  1  Gala,  1^ 
and  the  cases  cited  there. 

•  Coldbn)oke*s  Digeit,  Bk.  V,  196.  "^  IX,  166. 
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Lecture  IY.  wife  of  equal  class.  Tajnavalkya  defines  a  legitimate  son 
to  be  a  son  procreated  on  the  lawful  wedded  wife,  and  '  the 
lawful  wedded  wife'*  (dharma  patni)  is  explained  in  the 
Mitakshara^  to  mean  a  woman  of  equal  tribe  legally  espoused, 
though  in  another  place'  in  the  same  commentary,  a  son  by  a 
wife  of  an  inferior  class  is  also  considered  legitimata  The 
Yiramitrodaya  takes  this  latter  view ;  while  according  to 
Chandeswar  and  the  Parijata,  'a  woman  of  equal  class' 
means  a  woman  of  the  twice-born  class  for  a  twice-born 
man,  and  a  Sudra  woman  for  a  man  of  the  Sudra  dass.^ 
Balambhatta  explains  'lawful'  in  Tajnavalkya's  text  to 
imply  exclusion  of  a  woman  of  a  superior  class,  who 
cannot  be  legally  taken  in  marriage  f  so  that  according  to 
this  authority,  the  ofispring  of  intermarriage  between  dif- 
ferent castes  would  not  be  illegitimate,  except  where 
such  intermarriage  is  illegal  by  reason  of  the  woman 
belonging  to  a  superior  tribe.  The  son  of  a  twice-bom 
man  by  a  Sudra  woman  has  however  a  very  inferior  right 
to  inherit  the  property  of  his  father.^  The  opinion  of 
Balambhatta  seems  to  be  the  one  that  accords  best  with 
reason ;  for  legality  of  marriage  and  legitimacy  of  issue 
ought  always  to  be  connected  as  cause  and  effect. 

In  the  next  place,  marriage  between  persons  of  different 
castes  being  now  prohibited,  it  would  follow  firom  what  has 
been  just  said,  that  the  issue  of  such  marriage  must  be 
illegitimate.  Some  writers  maintain  that  though  equality 
of  caste  is  essential  to  a  legal  marriage,  it  is  not  essential 


»  II,  128.  '  Ch.  I,  Sec.  XI,  2.  »//</.  41. 

^  See  Mitakshara,  Ch.  I,  Sec.  XI,   2  note;  Colebiooke*B  Digest,    Bk. 
V,  200,  commentary. 
^  Mitakshara,  Ch.  I,  Sec.  XI.  2  note. 
•  mtakshara,  Ch.  I,  Sec.  VIII,  10 ;  Dayabhaga,  Ch.  IX,  22—27. 
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to  the  legitimacy  of  the  issue/    This,  however,  is  supported  lsctubb  IT. 
neither  by  reason  nor  by  authority.    The  definitions  of 
legitimacy  examined  above,  all  require  a  legal  maniage  as  a 
necessary  condition ;  and  where  that  is  wanting,  it  is  hard 
to  see  how  the  issue  can  be  legitimate. 

There  is  one  point  connected  with  the  present  topic  which 
ou^t  not  to  be  passed  over  altogether.    The  heritable  rights 
ci  sons  by  women  of  different  tribes  is  treated  of  at  great 
length  in  the  Mitakshara'  and  the  Dayabhaga ;'  and  as  both 
these  works  have  been  written  in  the  Kali  or  the  present 
age,  it  might  be  inferred  that  such  sons  are  now  so  far  legi- 
timate as  to  be  entitled  to  share  the  heritage.   Such  inference, 
however,  would  not  be  well  foimded.    The  Mitakshara  is  a 
running  commentary  on  Tajnavalkya ;  and  as  the  Sanhita  of 
that  sage  contains  texts  declaratory  of  the  rights  of  sons  by 
women  of  different  classes,  the  commentator  merely  gives 
his  gloss  upon  them  ;  but  that  does  not  warrant  the  infer- 
ence in  question.     Touching  the  Dayabhaga,  it  is  true  that 
the  same  explanation  cannot  be  given ;  but  it  should  be  borne 
in  mind  that  the  Dayabhaga  is  a  speculative  treatise,  and  that 
everything  that  it  contains  was  not  necessarily  the  law  that 
obtained  when  it  was  written.    And  the  remarks  of  Jagan- 
nath  and  Devananda  Bhatta,^  to  the  effect  that  intermarriage 
between  different  castes  being  prohibited  in  the  Kali  age,  dis- 
cussion on  the  subject  of  partition  among  sons  of  unequal 
classes  would  only  swell  their  works  imnecessarily,  go  a 
great  way  to  negative  the  inference  in  question. 

The  law  is  always  in  favor  of  presuming  marriage  and  Presumption  of 

legitimacy. 

legitimacy,  and  the  Privy  Council  have  held^  that  a  marriage 

•  

*  1  Stnmgre,  40.  »  Ch.  I,  8eo.  VIII.  »  Ch.  IX. 

*  Colebzooke's  Digest,  Bk.    V,    172,  oommentary ;  Smriti    Chandrika, 
Ch.  X,  7. 

*  lUinamani  Ammal  r.  Kolanthai  Nauchear,  17  W.  B.,  6. 


166  LEGAL  CONSEQUENCES  OF  MASRIlOE. 

LsoTURE  lY.  de  facto  being  established,  and  the  children  being 

by  their  father  as  legitimate,  it  would  require  the  veiy 
strongest  evidence  to  show  that  tiie  law  denied  to  these 
children  their  presumable  l^al  status,  on  the  ground  ^ 
their  mothei^s  incapacity  to  contmct  a  marriage. 

BMUrd*s  right  The  position  of  illegitimate  diildren  in  the  Hindu  law  iff 
somewhat  different  from  their  position  in  the  Ei^lish  law. 
In  the  latter  system,  the  bastard  is  regarded  as  hfilvM 
nvUiua,  a  son  of  nobody;  and  for  purposes  of  inherit- 
ance,  he  has  no  l^al  relationship  with  any  one  in  the 
ascending  or  the  collateral  line,  and  his  only  relations  are 
his  own  legitimate  descendants.'  In  the  Hindu  law  the 
illegitimate  son  of  a  regenerate  man  is  always  excluded  from 
inheritance ;  but  in  the  case  of  a  Sudra,  the  iU^timate 
son  of  a  particular  description,  namely,  the  son  bom  of  an 
unmarried  female  slave  or  slave's  female  slave,  inherits  his 
father's  property.*  This  special  rule  in  the  case  of  Sudras, 
which  Sir  T.  Strange"  attributes  to  the  contempt  in  which 
they  are  held  by  the  Hindu  law,  is  deduced  by  the  leading* 
commentators  of  all  the  schools  from  the  following  texts : — 
''A  son  begotten  by  a  man  of  the  servile  class  on  his 
female  slave,  or  on  the  female  slave  of  his  slave,  may  take 
a  share  of  the  heritage  if  permitted :  thus  is  the  law  estab- 
lished.   (Manu,  IX,  179.) 

"  Even  a  son  begotten  by  a  Sudra  on  a  female  slave  may 
take  a  share  by  his  father's  choice."  (Yajnavalkya,  II,  133.) 


*  Stephen's  Gommentariee,  Bk.  Ill,  Ch.  Ill,  5th  ed.,  YoL  II,  SIl. 

s  Mitakshara,  Ch.  I,  Sea  XII,  1—3  ;  Dayabha^ra  Ch.  IX,  28—31 ;  Vjtir 
yaharaMayokha,  Ch.  IV,  Seo.  IV,  29— SS  ;  Maonaghten*8  Ptiioed«ntB  oT 
Hinda  Law,  p.  16  note  ;  Chnotozya  Ran  Mordon  Sjn  «.  Sahab  Pnrhi- 
had  Syn,  4  W.  B.  (P.  C),  132 ;  1  Moriey,  310,  pla  44—47  ;  Datti  PmM 
Nayudu  v.  Datti  Bangarn  Nayudn,  4  Mad.,  204. 

*  1  Strange,  69. 
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It  has  been  sometimes  maintained  that  the  authorities  Lecture  IV* 
would  support  the  broad  proposition  that  a  Sudra's  illegiti. 
mate  son  of  every  description  would  inherit  to  his 
&iher;^  and  a  slight  inaccuracy  which  occurs  in  Cole- 
bxooke's  translation  of  the  Dajrabhaga  (Chap.  IX,  29) 
&vor8  Budi  a  view.  But  Mr.  Justice  Romesh  Chunder 
Hitter,  in  his  elaborate  judgment  in  Narain  Dhara  v. 
Bahhal  Gam,*  has  clearly  pointed  out  this  error,  and  de* 
duoed  the  correct  rule  given  above,  after  a  full  examination 
of  the  authorities  on  the  subject. 

The  meaning  of  the  term  female  slave  (dasi)  in  the 
above  rule,  has  been  the  subject  of  much  contention  in  our 
Cburts,  and  the  authorities  are  not  unanimous  on  the  sub- 
ject. They  seem,  howeyer,  to  favor  the  view  that  a  "female 
Asni*  here  means  not  necessarily  a  ^lUme  bought  or  taken 
captive,  but  includes  a  continuous  concubine,  provided  that 
the  interooarse  b  neither  adulterous  nor  incestuous.'  The 
case  of  Rohi  v.  QmUmdia,  Valdd  Teja^  maybe  referred  to  for 
a  full  exposition  of  the  meaning  of  the  term  dotaiputra^  and 
rf  the  law  relating  to  the  rights  of  an  iUegitiinate  8on. 

The  question  how  fkr  one  ill^timate  branch  can  inherit 
from  another  was  raised  in  the  case  of  Myria  Bai  v. 
UUaram.  The  facts  of  that  case  were  somewhat  ano- 
malouflw  An  Englishman  had  two  sons  by  a  Brahman 
manried  wcnman  who  had  deserted  her  husband  and  lived  in 


*  I  Stnaire,  ed ;  Fanda^a  Telayer  «.  Pali  Telayer,  1  Mad.,  478  ;  bat 
wm  tlM  jndgmoit  of  the  Priyy  Coiinca  in  that  case,  12  W.  B.  (P.  C),  41. 

*  98  W.  B.,  S34  ;  I.  L.  R,  1  Calo ,  I. 

*  Mnttiuaniy  Jagayira  Tettapa  Naikar  «.  Venkatasabha  Tettia, 
9  Mad.,  293 ;  and  the  same  caneon  appeal  to  the  Privy  Goonoil,  11  W.  R. 
(P.  C),  6  ;  Datti  Pariai  Nayndn  o.  Datti  Bongam  Nayndn,  4  Mad.,  204  ; 
YmmitukeOm  Ghettgr  v.  Ptovakham,  8  Mad.,  131. 

*  I.  L.  B.,  1  Bom.,  97. 
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Lecture  IV.  adultery  with  him  ;  and  upon  the  death  of  one  of  these  sons, 
the  other  claimed  his  estate  as  his  heir.  The  Privy  Coundl 
held^  that  the  parties  had  been  rightly  considered  to  be 
Hindus,  but  remitted  the  case  to  India  for  further  investi- 
gation as  to  collateral  heirship  under  the  peculiar  circum- 
stances of  the  case.  Thereupon  the  High  Court  of  Madras' 
held  that  illegitimate  sons  could  inherit  the  property  of 
their  mother  and  of  one  another. 

Maintenance  of     That  a  man  should  be  bound  to  maintain  his  lesdtimate 

cbildren.  ^  ^ 

children  is  natural  and  obvious ;  and  the  same  texts  that 
enjoin  him  to  support  his  wife,  may  be  cited  also  for  the 
present  purpose.* 

It  is  equally  clear  that  a  man  is  bound  to  maintain  his 
illegitimate  children.  K  illicit  coh|tbitation  is  sinful,  the 
denying  of  support  to  the  innocent  ofispring  of  such  cohabit- 
ation would  only  aggravate  the  offence.  Nor  is  authority 
wanting  in  support  of  the  bastard's  right  to  maintenance. 
Jimuta  Vahana,^  Nilkantha,*  and  Yijnaneswara,^  more 
or  less,  allow  such  right  in  the  case  of  a  son  by  an  unmarried 
Sudra  woman ;  and  the  Privy  Council  in  the  case  of  Chuo- 
turya  Hun  Murdun  Syn  v.  Sahvh  Purluhad  Syn,^  follow- 
ing the  last-named  coiomentator,  held  that  an  illegitimate 
son  of  a  twice-born  man  is  entitled  to  maintenance  out  of  his 
father's  estate.  In  the  case  of  Sudras,  the  illegitimate  son 
is  entitled  in  some  cases  to  a  share  of  the  heritage,  as  you 

•  2  W.  R.  (P.  C),  4.  »  2  Mad.,  196. 

•  Mann,  IX,  108 ;  XI,  9,  10 ;  Golebrooke*B  Digest,  Bk.  V,  77 ;  Ibid, 
II,  Ch.  IV,  11,  12  :  aee  alBO  1  Strang^,  67  ;  Maonaghten*B  Preoedenta  of 
Hindn  Law,  114  ;  Ayyavn  Mnppanar  v,  Niladatohi  Ammal,  1  Mad.,  46. 

•  Dayabhagra,  Oh.  IX,  28. 

•  Vyavahara  Maynkha,  Ch.  IV,  Sec.  IV,  30. 

•  Mitakshara,  Ch.  I,  Sec.  XII,  S. 

M  W.  R.  (P.  C),  132 ;  eee  also  Penhad  Singh  r.  Banee  Mohesree, 
3  SeL  Rep.  (new  ed.),  176. 
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have  just  seen,  and  in  other  cases  to  maintenance ;  nor  is  Lbotubs  iv. 
it  necessary  in  this  latter  class  of  cases  that  the  mother  of 
the  illegitimate  child  should  be  a  concubine  possessing  any 
peculiar  status  in  the  family  of  the  fiEbther.'  The  mainte- 
nance of  an  illegitimate  son  has  been  held  to  be  a  charge 
on  the  estate  of  his  father.' 

The  claim  of  an  illegitimate  son  for  maintenance  has 
been  held  not  liable  to  be  defeated  by  the  fact  of  his  being 
the  issue  of  adulterous  intercourse.^ 

The  foregoing  rules  apply  to  claims  by  illegitimate  chil- 
dren for  maintenance  out  of  the  estate  of  their  father 
after  his  death,  and  are  based  upon  the  general  principle 
of  the  Hindu  law,  that  persons  excluded  from  inheritance 
by  reason  of  certain  disqualifications  (of  which  illegitimacy 
may  be  regarded  as  one)  are  entitled  to  maintenance  out 
of  the  estate  they  are  excluded  £rom.^  The  reported  deci- 
sions are  all  under  the  law  of  the  schools  that  follow  the 
Mitakshara;  but  there  is  no  reason  to  suppose  that  a 
different  rule  would  be  followed  imder  the  law  of  Bengal. 

During  the  father  s  lifetime,  children,  whether  legitimate 
or  ill^timate,  are  entitled  to  maintenance  firom  him,  only 
8D  long  as  they  are  young  and  unable  to  provide  for  them- 


*  Indemn  Yalnngypooly  Taver  v,  Bamasawmy  Talaver,  12  W.  B. 
(F.  C).  41. 

*  Mnttiuawiny  Jagayira  Tettapa  v,  Venkatasaba  Tettia,  2  Mad., 
203 ;  and  the  jadgment  of  the  Privy  Council  in  the  same  oase  in  11  W.  R. 
(P.  C),  6. 

'  Coomara  Tettapa  Naikar  v,  Venkateswara  Tettia,  5  Kad.,  405. 

*  Bahi  V.  Govind  Valad  Teja,  L  L.  B.,  1  Bom.,  117  ;  Veraramnthi 
Udajan  v.  Singarayeln,  I.  L.  B.,  1  Mad.,  306. 

*  Mitakshara,  Oh.  II,  Seo.  X,  6  ;  Dayabhaga,  Gh.  V,  11,  14—16  ;  Smriti 
Cfhandrika,  Ch.  V,  10—14, 20 ;  Veraramnthi  Udayan  r.  Singaraveln,  I.  L.  B. , 
1  Mad.,  306. 
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Lecturk  IV.  In  addition  to  the  remedy  by  civil  suit,  the  same  smnmaiy 
mode  (Act  X  oi  1872,  section  536)  is  prescribed  for  children, 
whether  legitimate  or  illegitimate,  as  that  for  the  wife,  to 
enable  them  to  recover  maintenance  firom  their  fiskth^. 

The  minority  of  the  father  would  be  no  ground  for  ex- 
cusing him  from  the  necessity  of  providing  support  for  his 
child,  whether  legitimate  or  illegitimate;  but  before  any 
order  for  maintenance  can  be  made,  the  law  requires  it  to 
be  proved  that  the  father  has  sufficient  means/ 

Under  what  circumstances  a  father  is  bound  to  maintain 
his  child,  it  is  not  very  easy  to  define.  By  the  English  law, 
a  father  is  bound  to  maintain  his  children,  of  whatever  age, 
when  in  want,  and  unable  through  in&ncy,  disease,  or 
accident,  to  provide  for  themselves.*  Our  Code  of  Criminal 
Procedure  enacts  that  children  are  entitled  to  maintenance 
if  tmable  to  maintain  themselves ;  and  as  the  grounds  ol 
inability  are  not  specified  in  the  Code,  it  would  follow 
that  inability  from  any  cause,  such  as  infancy,  disease,  or 
the  like,  would  entitle  a  child  to  maintenance.  Nor  is  the 
spirit  of  the  Hindu  law  different  from  this,  as  may  be  seen 
from  the  following  text  of  Yajnavalkya  :* — 

''After  assigning  a  sufficient  support  to  infiEmts,  to  a 
married  daughter  residing  in  the  house  of  her  father,  to 
aged  persons,  pregnant  women,  persons  afflicted  with  dis- 
ease, damsels  yet  unmarried,  guests  and  servants,  the  hus- 
band and  wife  may  enjoy  the  residue." 

The  High  Court  of  Bengal  has,  however,  held  that, 
under  the  Hindu  law,  a  father  is  not  bound  to  maintain  a 


^  The  Qneen  on  the  information  of  Mussamut  Nandn  Koer  «.  Bosliiu 
LaU,  4  N.  W.  P.,  123. 
\  Stephen*B  Commentaries,  Bk.  Ill,  Gh.  Ill,  VoL  II,  302, 6tii  ed. 
»  Colebrooke's  Digest,  Bk.  V,  77. 
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grown  up  son,  even  if  he  is  laboring  under  a  temporary  Lectubs  IY. 
disorder/  At  what  age  a  child  should  be  deemed  grown 
up»  does  not  i^pear.  Ordinarily  the  elaim  for  maintenance 
would  last  till  majority  is  attained,  though  long  before 
that  time  many  persons  begin  to  earn  their  own  livelihood* 
But  it  should  be  remembered  that  children  are  entitled  to 
maintenance  only  when  they  are  in  want  and  unable  to 
nydntiMTi  themselves. 

Under  the  Mitakshara  law,  which  recognizes  the  joint 
ownexship  of  the  fEither  and  the  son  in  ancestral  property,' 
the  son,  if  unable  to  enforce  partition  by  reason  of  such 
property  being  in  any  case  impartible,  can  sue  his  father  for 
maintenance ;  and  this  right  of  the  son  is  not,  it  seems, 
affected  by  the  fact  of  his  having  attained  maturity,  or  of 
his  not  being  in  want.'  Where  a  son  or  other  member 
of  an  undivided  Hindu  fsimily  is  competent  to  sue  for 
partition,  a  suit  for  maintenance  will  not  lie.^ 

The  fiither  is  the  natural  guardian  of  his  le&dtimate  9*1?^^  ^^ 

^  °  children. 

children,  and  is  entitled  to  the  custody  of  their  persons  in 
preference  to  all  others  until  they  attain  majority.*  But  in 
the  case  of  a  female  child,  the  fsither's  right,  as  you  have  seen, 
ceases  after  her  marriage,  when  she  comes  under  the  guar- 
dianship of  her  husband.  So  long  as  the  father,  not  being 
himself  a  minor,  is  alive,  the  law  dispenses  with  the  appoint* 
ment  of  any  guardian  of  the  persons  of  his  minor  children.^ 


•  Prem  Ghmnd  Pepara  v.  Hoolas  Chand  Pepara,  12  W.  R.,  494. 

•  MitakBhara,  Oh.  I,  Sec.  Y. 

9  TBmmatring  Beokaning  v.  Ounpatmng,  12  Bom.,  94. 

•  12  BofD.,  96  nole. 

•  Oolebrooke*s  Digest,  Bk.  V,  452,  459;  Maonaghten's  PrmoipIe9  of 
Hinda  Law,  pp.  103, 104 ;  1  Strange,  71 ;  In  the  matter  of  Himnauth 
Bose,  1  Hyde,  111. 

•  Act  XL  of  1868,  a  37. 
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LscTUBK  IV.  The  mother's  right  to  the  guardianship  and  custody  of 
her  children  is  inferior  only  to  that  of  the  £Either,  though 
for  certain  puiposes,  such  as  giving  a  daughter  in  marriage, 
and  the  like,  the  Hindu  law  subjects  her,  to  some  extent,  to 
the  control  of  her  husband  s  kinsmen.^ 

In  some  cases  the  mother  may  be  entitled  to  the  custody 
of  the  children  in  preference  to  the  father.  The  nurture  of 
children  is,  by  nature  as  well  as  by  our  law,"  the  peculiar 
duty  of  the  mother ;  and  so  where  they  are  of  extremely 
tender  age,  and  the  mother,  in  consequence  of  the  father's 
profligacy  or  misconduct,  is  compelled  to  live  apart  from 
him,  it  is  as  necessary  for  the  children  that  they  should  be 
placed  imder  their  mother  s  care,  as  it  is  just  to  the  mother 
that  she  should  not  be  deprived  of  the  solace  of  having 
the  custody  of  her  children. 

A  Hindu  father's  change  of  religion  would  not,  however, 
bar  his  right  to  the  custody  of  his  infant  children,  though, 
if  they  have  attained  years  of  discretion,  their  wishes  in  the 
matter  would  be  consulted  by  the  Court.' 

The  custody  of  illegitimate  children  in  other  systems 
of  law  belongs  to  the  mother.^  The  rule  is  based  upon 
obvious  groimds  of  necessity  and  convenience,  and  there  is 
no  reason  why  a  different  rule  should  be  followed  in  the 
Hindu  law  in  the  absence  of  any  express  provision  to  the 
contrary. 

Claims  to  the  custody  of  minors  are  to  be  enforced  accord- 
ing to  the  provisions  of  Act  IX  of  1861.    And  a  person 

*  1  Strange.  72 :  Golebrooke's  Digest,  Bk.  V,  453,  oommentaiy ;  Bam 
Dhnn  Doss  v.  Ram  Rutton  Datt,  10  W.  R.,  426  ;  S.  Namaaevajam  Pillay 
V.  Annammai  Ummal,  4  Mad.,  839. 

*  Mann,  IX,  27. 

*  Mnohoo  o.  Anoon  Sahoo,  6  W.  B.,  236. 

*  See  Stephen's  Gomm.,  Bk.  Ill,  Gh.  Ill,  YoL  II,  p.  809,  6th  ed. 


PATERNAL  POWER  UNDER  THE  HINDU  LAW.  173 

iNrho  kidnaps  from  lawful  custody  a  minor  under  fourteen  Lecture  IV. 
years  if  a  male,  or  sixteen  years  if  a  female,  is  liable  to  be 
punished  under  section  363  of  the  Indian  Penal  Code. 

Though  the  custody  of  children  may  sometimes  belong  to  Right  to  give 

^  m  .  ,    ,  ,  or  take  a  soq 

the  mother, the  rightof  giving  a  son  in  adoption  belongs  exclu-  in  adoption. 
sively  to  the  &ther ;  and  if  the  mother  sometimes  does  exercise 
this  right,  it  is  only  with  the  permission  of  her  husband.^ 
So  also  the  right  of  taking  a  son  in  adoption  in  the  dattaJca 
form  can  be  exercised  by  a  woman  only  with  the  permission 
of  her  husband,  or,  according  to  the  law  in  some  parts  of 
India,  with  the  permission  of  his  kinsmen  after  his  death.* 
This  brings  us  to  the    consideration  of   the    paternal  Paternal  power 

under  the 

autiiority  under  the  Hindu  law.  Much  of  the  power  which  Hinda  law. 
in  advanced  and  well-organized  society  is  placed  in  the  hands 
of  the  State,  was,  in  feebly-organized  primitive  society,  exer- 
cised by  the  head  of  each  family  within  his  own  domestic 
circle ;  and  accordingly,  in  ancient  law,  the  authority  of  the 
&ther  was  almost  imbounded.  In  the  Roman  law  it  is 
called  the  patria  poteataa,  and  originally  included  the  power 
of  life  and  death.^  The  Hindu  law,  as  far  as  tradition 
tells  us  was  never  so  inhuman  as  that,  though  traces  of  the 
existence  of  an  imlimited  power  in  other  respects  are  still 
evident.  Thus  Yasistha,  after  premising  that  the  son  owes 
his  existence  to  his  parents,  observes :  "  Both  parents  have 
power,  for  just  reasons,  to  give,  to  sell,  or  to  desert  him  ;  but 
let  no  man  give  or  accept  an  only  son,  since  he  must  remain 
to  raise  up  a  progeny  for  the  obsequies  of  ancestors.''^     But 


■  Ifano,  IX,  16S  ;  Dattaka  Mimansa,  1, 15  ;  Dattaka  Chandrika,  I,  31. 

*  The  GoUeotor  of  Madura  r,  Mutta  Bamalinga  Satthupathy,  10  W.  R. 
(P.  C),  17. 

'  Inrtitates  of  Jiutixiian,  lib.  I,  Tit.  IX,  and  note  by  Sandara;  Maine's 
Ancient  Law,  p.  13S. 

«  Colabrooke'f  Digeit,  Bk.  V,  273. 
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LfiCTURB  IV.  you  will  obBorve  firom  this  very  text,  that  anoestor-worahip 
and  the  spiritual  necessity  of  having  a  son,  helped  to  raise 
the  position  of  the  son  in  the  Hindu  law.  Other  sages 
also  have  prohibited  the  sale  or  gift  of  a  son.^ 

A  text  of  Manu'  says  that  the  son  is  one  of  the  three 
persons  declared  by  law  to  have  in  general  no  wealth  exclu- 
sively their  own.  But  the  effect  of  this  rule  has  been  more 
than  counteracted  by  a  text  of  equal  authority ,'  which 
declares  the  ownership  of  the  fi&ther  and  the  son  to  be  equal 
in  ancestral  property.  This  text  of  Yajnavalkya,  which  has 
been  elaborately  developed  in  the  Mitakshara,^  has  for  a 
long  time  been  the  prevailing  rule  of  Hindu  law.  'Hiis 
doctrine  of  equal  ownership  of  the  father  and  the  son, 
which  creates  restraint  on  alienation,  may  not  be  a  very  con- 
venient one  in  advanced  society ;  but  it  has  served  to  soften 
the  rigor  of  paternal  authority  imder  the  Hindu  law,  and  it 
is  owing  to  this  perhaps  as  much  as  to  the  goodness  of  Hindu 
fathers,  that  paternal  power  imder  that  law  has  not  that 
stem  character  which  it  wears  in  other  archaic  systema 
Practically,  therefore,  the  father  s  power  in  our  law  is 
similar  to  that  imder  any  advanced  modem  system: 
indeed  it  is  not  so  great  with  us  as  it  is  under  the  Code 
Napoleon.* 

Hie  Hindu  jhther  s  power  over  his  son  may  be  shortly 
summed  up  thus :  He  can  inflict  moderate  correction  with 
a  rope  or  a  shoot  of  a  cane,^  as  long  as  the  son  is  under 
sixteen  years ;  after  that  age  the  son  is  to  be  treated  as  a 
friend.  He  can  have  the  son  in  his  custody  as  long  as  the 
son  is  a  minor.    He  has  the  right  to  dispose  of  his  child 

*  Oolelnooke*B  Digest,  Bk.  II,  Ch  IV,  7, 16.  »  VIII,  416. 

»  Yajnavalkya,  II,  121.  <  Oh.  I,  Sec  V. 

»  See  arte.  371—387.  •  Manu,  VIII,  299. 


MAINTENANCE  OF  PARENTS.  175 

in  nuurriage  during  minority/    He  is  also  entitled  to  a  Lbctubb  IV. 
diare  in  the  son's  acquisitions.'    But  a  great  deal  of  the 
Hindu  fiither's  actual  authority  is  based  upon  moral  injunc- 
tions ;  and  nowhere  has  filial  duty  been  more  strictly  enjoined 
than  in  the  Institutes  of  Manu.' 

I  need  hardly  add  that  the  exercise  of  paternal  authority 
is  not  merely  allowable  as  a  sort  of  compensation  to  the 
&ther  for  his  trouble  and  anxiety  in  bringing  up  his 
diildren,  but  is  absolutely  necessary  to  protect  the  interests 
q{  these  last,  against  the  errors  and  indiscretion  of  infimcy. 
Unlike  other  rights,  these  rights  of  the  father  inure  not  so 
mudi  for  the  benefit  of  the  person  possessing  them,  as  for 
the  good  of  the  person  over  whom  they  are  exercised. 

In  the  Hindu  law,  the  son  is  as  much  boimd  to  maintain  Maintenance 

of  parents. 

his  aged  parents,  as  the  father  is,  to  support  his  infant 
diildren.* 

If  the  latter  duty  is  necessaiy  to  be  enforced  for  the 
preservation  of  our  race,  the  former  is  equally  necessary  to 
be  enforced  for  its  happiness.  The  comprehensive  character 
of  the  Hindu  law  of  maintenance,  which  extends  its  pro- 
tection not  merely  to  the  wife,  the  children,  and  the  parents, 
but  also  to  a  number  of  other  relations,  has  been  sometimes 
cried  down  as  inevitably  tending  to  foster  habits  of  indo- 
lence and  dependence.  But  competent  judges  have  justly 
commended  it ;  and  apart  &om  sentimental  considerations, 
it  should  be  borne  in  mind  that  it  is  this  law  and  the  mora- 
lity by  which  it  is  supported,  that  have  saved  our  Govern- 
ment the  trouble  of  enforcing  that  complicated  system  of 
poor  laws,  which  is  a  social  necessity  in  other  coimtries. 

*  Macnagfaten's  Precedents  of  Hindu  Law.  204. 

*  Bayabhaga,  Ch.  II,  65.  >  II,  227—235. 

*  Ck>lebTooke*8  Digest,  Bk.  V,  77  ;  Macnaghten's  Precedents  of  Hindu 
Law,  113— 115. 
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Rales  for 
women  whose 
hasbsnds  are 
away. 


Appointment 
of  awife^to 
raise  np 
offspring. 


Leotube  IV.  I  pass  over  that  chapter  of  our  law  which  treats  of  the 
rules  relating  to  the  conduct  of  women  whose  husbands  are 
away,  as  they  are  mostly  in  the  nature  of  mere  moral 
injunctions.  It  will  be  sufficient  here  to  say  that  the 
husband  is  required  to  provide  support  for  the  wife,  and  the 
wife  is  required  to  reside  with  his  or  her  own  relations.' 

Notwithstanding  the  strict  rules  about  chastity  and  the 
strong  condemnation  of  unchastity  even  in  thought,  the 
spiritual  necessity  for  a  son  has  introduced  into  the  Hindu 
law  the  anomalous  provision  of  the  appointment  of  a  wife 
to  raise  up  ofl&pring  in  the  event  of  the  husband's  incapa- 
city or  deatL'  This  provision  is  not  peculiar  to  the  Hindu 
law,  but  is  to  be  found  in  other  ancient  codes,  such  as  the 
Jewish.'  The  son  thus  produced  is  called  the  kahetraja  son, 
or  the  son  of  the  wife,  and  is  one  of  the  twelve  kinds  of 
sons  enimierated  by  the  sages ;  and  in  ancient  times  he  was 
entitled  to  a  share  of  the  heritage.^  The  practice  was  strictly 
guarded  by  rules,  and  was  never  allowed  to  be  made  a 
source  of  sensual  gratification ;  and  in  Manu's  time,  though 
permitted,  it  was  greatly  discoimtenanced.*  In  the  present 
age  it  is  altogether  forbidden;^  and  it  exists  in  certidn 
places,  such  as  Orissa,  only  as  a  local  custom.^ 


^  Colebrooke'B  Digest,  Bk.  IV,  Ch.  II,  Sea  U. 

•  Colebrooke'a  Digest,  Bk.  IV,  Ch.  IV,  See.  I ;  Bk.  V,  Ch.  IV,  Sec  IV. 

»  Deuteronomy,  XXV,  6—10.  *  Manu,  EX,  168—160, 164, 166,  ISa 

*  Mana,  IX,  68—68  ;  V,  166—166.    '  Oenend  Note  to  Manu. 

'  Maonagfaten'a  Principles  of  Hindn  Law,  p.   102  (3rd  ed.) ;  note  to 
MusBummaat  Sntpnttee  v.  Indranund  Jha,  2  SeL  Bep.,  224  (new  ed.) 
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DISSOLUTION  OF  MARRIAGE— WIDOWHOOD. 

Doration  of  the  conjugal  relation — Divorce— Its  diflFerent  forms— Its  eflFccts— 
DiTorce  when  allowable — Grounds  of  divorce  in  different  systems  of  law — 
Divorce  in  the  ordinary  sense  unknown  to  the  Hindu  law— Divorce  allowed 
by  custom  in  some  cases— Grounds  of  such  divorce— Distinction  between 
divorce  and  dissolution  of  marriage  in  Hindu  law— and  between  desertion  and 
supersession  —  Judicial  separation  —  Grounds  which  justify  supersession  — 
Grounds  which  justify  desertion  of  a  wife — Grounds  which  justify  desertion 
of  the  husband— Change  of  religion  a  ground  for  desertion —Act  XXI  of 
1866 — Position  of  the  wife  who  deserts,  or  is  deserted  by,  her  husband — Posi- 
tion of  the  woman  whose  marriage  is  void  ab  tni<to-»Widowliood— Duties  of 
the  widow — 5a<»— Origin  of  the  practice— Supposed  Vaidik  authority  for  it — 
Duties  of  a  widow  surviving  her  husband— Rights  of  the  widow— Mainte- 
nance—Amount  of  maintenance — Widow's  maintenance  how  far  a  charge  on 
her  husband's  estate — Heir  not  liable  for  widow's  contracts  for  necessary 
supplies — Widow  entitled  to  maintenance  though  not  living  in  her  husband's 
house — Widow  how  far  entitled  to  maintenance  from  relations  other  than  her 
husband's  heirs — Right  to  maintenance  not  saleable — Maintenance  forfeited 
for  uncbastity — Suits  for  maintenance — Widow  entitled  to  reside  in  the  family 
dwelling-house — She  is  entitled  to  a  share  on  partition— Widow  entitled  to 
inherit  in  certain  cases — But  she  takes  a  qualified  estate — Succession  of 
several  widows — Perpetual  widowhood — Act  XV  of  1866. 

Having  considered  between  what  parties  and  in  what 
modes  marriage  may  be  contracted,  and  what  rights  and 
duties  arise  out  of  it,  I  come  now  to  consider  how,  if  at  all, 
the  contract  may  be  dissolved.  I  may  here  premise  a  few 
general  observations  before  entering  into  the  details  of  the 
Hindu  law  on  the  subject. 

Excepting  the  Mahomedan  law,  which  sanctions  tempo-  Duration  of 

*       the  conjugal 

rary   marriages,  no   other    polished  system  of   law  per-  relation. 

mits  parties  to  settle  for  themselves  the  duration  of  their 

conjugal  relation.     The  duration  is  fixed  for  them  by  law, 

and  is  in  most  civilized  countries  the  period  of  their  joint 

lives.      Our  system  goes  further,  and  maintains  that,  as 

regards  the  woman,  even  the  death  of  her  husband  does  not  ' 

dissoh'e  the  marriage-tie.     Such  being  the  spirit  of  our  law, 

Y 
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Lectube  v.  a  contract  between  the  parties  to  a  marriage  to  the  effect 
that  their  marriage  would  become  dissolved  on  the  happen- 
ing of  any  specified  contingency,  has  been  declared  to  be 
void,  as  being  opposed  to  the  policy  of  that  law.* 

The  reasons  for  making  marriage  a  life-long  union  are 
obvious.  Man  may  contract  a  temporary  marriage  for  the 
gratification  of  a  transient  passion ;  but  to  the  woman  the 
pleasures  of  matrimony  are  soon  followed  by  the  cares  of 
maternity ;  and  if  she  is  not  able  to  reckon  with  certainiy 
upon  the  help  and-  co-operation  of  her  husband,  her  con- 
dition, as  well  as  that  of  her  infant  child,  would  be  really 
miserable.  This  co-operation,  which  the  proper  care  and 
nurture  of  a  single  child  would  necessitate  for  a  number 
of  years,  would  have  to  be  prolonged  indefinitely  by  the 
births  of  successive  children,  till  at  last  neither  party  would 
have  much  inducement  to  separate  from  the  other.  Thus 
ordinary  foresight  would  show  that  marriage  for  life  is  the 
best  form  of  marriage.  But  as  the  best  interests  of  society 
are  here  involved,  lest  that  foresight  be  ever  blinded  by  the 
impulse  of  passion,  the  law  interposes  in  most  countries, 
and  declares  marriage  to  be  a  union  for  life. 

Divorc6~it8        But  though  this  may  be  a  very  wholesome  rule  in  creneraL 

different  forms.  .  *'  .       . 

exceptional  cases  may  arise  in  which  the  continuance  of  the 
union  would  be  a  source  of  lasting  misery  to  either  or  both 
of  the  parties.  To  meet  these  contingencies,  divorce  in 
some  form  or  other  is  prescribed  by  most  systems  of  law* 
The  different  forms  of  divorce  may  be  classed  under  either 
of  two  heads, — first,  dissolution  of  marriage ;  and  second, 
separation  of  the  husband  and  wife  in  bed  and  board,  their 
marriage-tie  still  subsisting.    The  former  is  resorted  to  when 


Seetaram  r.  Maesamnt  Aheeree  Heenmee,  20  W.  R.,  49. 


DIVORCE  WHEN  ALLOWABLE.  179 

owing  to  some  circumstance  affecting  the  validity  of  the  mar-  Lectubb  V. 

riage,  or  owing  to  disagreement  of  a  lasting  nature  between 

the  parties,  it  is  thought  improper  that  they  should  continue 

as  husband  and  wife ;  while  the  latter  is  the  remedy  in  cases 

in  which,  owing  to  some  present  cause  of  disagreement,  such 

as  ill-treatment  or  the  like,  it  becomes  necessary  that  the 

parties  should  live  separate,  though  there  may  be  hope  of 

future  reconciliation  between  them.    The  former  mode  has 

been   called    divorce  d   vinculo  matrimonii,    or  divorce 

simply,  or  dissolution  of  marriage ;  and  the  latter  has  been 

styled  divorce  d  menaa  et  thoro,  or  judicial  separation. 

In  the  former  case,  the  effect  of  divorce  is  to  dissolve  the  Its  effects. 
marriage-tie  completely,  and  to  leave  the  parties  free  to 
marry  again ;  and  when  the  ground  of  the  divorce  is  the 
invalidity  of  the  marriage,  its  effect  is  to  declare  the  mar- 
riage void  ab  initio,  and,  except  for  some  purposes  in  certain 
cases,  to  bastardize  the  issue  of  such  marriage.  In  the 
latter  case,  the  effect  is  to  permit  the  husband  and  the  wife 
to  Uve  separately,  and  to  prevent  either  party  from  enforc- 
ing restitution  of  conjugal  rights  against  the  other ;  though, 
if  they  both  agree,  there  would  be  no  bar  to  their  living 
together  again  as  man  and  wife. 

The  grounds  upon  which  a   marriage  may  be   declared  Divorce  when 

allowable. 

void  ah  initio,  depend  upon  the  rules  relating  to  the  quali- 
fications of  parties  to  marriage,  and  the  formalities  required 
for  contracting  it,  in  each  particular  system. 

The  determination  of  the  proper  groimds  for  allowing 
dissolution  of  marriage  not  void  ab  initio,  is  one  of  the  most 
difficult  problems  for  the  legislator.  If,  on  the  one  hand,  to 
deny  divorce  universally  would  involve  a  grievous  wrong  to 
individuals  in  some  cases,  on  the  other  hand,  to  allow  it  freely 
would  be  equally  grievous  in  its  consequences  to  society ; 
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I.£cTUB£  V.  for  it  needs  hardly  to  be  pointed  out  that  it  is  upon  the  indis- 
solubility of  marriage  that  the  integrity  of  the  family,  the 
proper  rearing  of  the  next  generation,  and  the  cultivation  of 
domestic  virtues  depend.  The  grounds  which  are  usually 
insisted  upon  as  justifying  divorce,  may  be  classified  under 
two  heads, — namely,  consent  of  both  parties,  and  misomduct 
of  either  or  of  both.  At  first  sight,  the  former  ground  seems  to 
be  so  natural  and  so  little  open  to  objection,  that  one  is  apt 
to  wonder  why  it  has  not  been  universally  adopted,  and  why, 
on  the  contrary,  collusion  between  the  parties  should  form  a 
ground  for  rejecting  an  application  for  divorce.*  The  pro- 
priety of  allowing  divorce  upon  consent  of  both  pstrties  has 
been  discussed  at  some  length  by  Jeremy  Bentham  in  his 
Principles  of  the  Civil  Code,*  and  his  opinion  is  decidedly  in 
its  favor.  It  would  carry  me  much  beyond  the  scope  of  the 
present  lecture  to  examine  the  question  in  detail.  Generally 
speaking,  one  reason  why  this  ground  of  divorce,  which  is 
apparently  so  unobjectionable,  is  rejected  in  most  systems,  is, 
because  it  is  thought  that  the  disagreement  and  the  conse- 
quent  separation  which  we  may  bring  about  by  our  own 
choice,  may  as  well  be  prevented  by  some  care  and  self-sacri- 
fice on  our  part,  if  we  know  that  there  is  no  choice  in  the 
matter.  Another  reason  is,  that  it  is  apprehended,  that 
marriage  will  be  thoughtlessly  contracted  if  it  can  be 
dissolved  by  mutual  consent.  The  admissibility  of  the 
grounds  of  the  latter  class  rests  upon  a  very  different  con- 
sideration. When  the  conduct  of  either  of  the  parties  has 
been  such  that  it  would  be  cruel  to  the  other  to  allow  the 
matrimonial  relation  to  subsist  between  them,  divorce  is 
the  only  remedy  for  the  wrong.    But  it  ought  to  be  granted 

*  See  for  instance  Act  IV  of  1869,  s.  13.  •  Ch.  V,  Sec  II. 
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only  at  the  instance  of  the '  wronged  party,  and  the  mis-  Lbctturb  V, 
conduct  for  which  it  should  be  granted,  ought  to  be  such 
that  no  one  would  be  likely  to  permit  it  to  be  imputed  to 
him  merely  for  the  purpose  of  obtaining  divorce.  It  is  upon 
grounds  of  the  latter  class, — that  is,  misconduct  of  the 
parties, — that  divorce  is  allowed  in  most  civilized  countries. 
The  Roman  law  allowed  divorce  by  the  mutual  consent  Grounds  of 

divorce  in 

of  parties,  or  at  the  choice  of  either  of  them  if  the  other  diflferent 

system  of  law. 

was  guilty  of  conjugal  infidelity.^  The  Mahomedan  law 
goes  further,  and  permits  divorce,  not  only  by  the  consent  of 
both  parties,  but  also  at  the  mere  will  and  pleasure  of  the 
husband.^  The  Code  Napoleon  allows  divorce  by  mutual 
consent  in  a  certain  limited  class'  of  cases  under  very 
stringent  restrictions.  It  also  authorizes  divorce  on  the 
ground  of  adultery  by  the  wife,  or  by  the  husband  if  he  keeps 
his  concubine  in  the  common  dwelling-house ;  or  of  ill-treat- 
ment ;  or  of  condemnation  of  either  party  to  an  infamous 
punishment.^  By  the  law  of  Scotland,  either  spouse  can 
divorce  the  other  on  the  ground  of  adulteiy  or  wilful  deser- 
tion.* By  the  English  law  and  the  Indian  Divorce  Act  (IV 
of  1869)  for  Christians,  divorce  can  be  obtained  by  the  hus- 
band on  the  ground  of  adultery  by  the  wife  ;  and  by  the 
wife  on  the  ground  of  adultery  by  the  husband,  coupled 
with  certain  aggravating  circumstances,  such  as  incest,  cruel- 
ty, or  the  like.^  The  Indian  Act  also  aljows  the  wife  to 
obtain  a  divorce  on  the  ground  of  her  husband's  change  of 
religion,  and  subsequent  marriage  with  another  woman. 

^  Sandars's  Jnstixiian,  Lib.  I,  Tit.  X,  12,  note. 

*  Hedaja,  Qrady'B  edition,  pp.  72, 112. 
»  Arta  229—233. 

^  ]Caokenzie*8  Bomon  Law,  4th  ed.,  p.  128. 

*  Stephen's  Commentaries,  Vol.  II,  pp.   291—294,  5th  ed. ;  Act  IV  of 
1869,  s.  10. 
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LEoruBE  V.       You  will  observe  that,  while  conjugal  infidelity  in  the 

wife  is  always  a  ground  of  divorce  in  all  these  systems,  the 

same  offence  in  the  husband  would  not,  according  to  some 

of  them,  authorize  divorce,  unless  it  be  coupled  with  some 

aggravating  circumstance.     Morally  the  offence  is  the  same 

by  whichever  party  it  is  committed ;  but  from  a  social  point 

of  view,  the  consequences  of  infidelity  in  the  wife  are  far 

more  seriously  embarrassing  to  the  matrimdnial  union  than 

those  of  infidelity  in  the  husband ;  and  this  seems  to  be 

the  only  ground  of  justification  for  this  unequal  legislation. 

Divorce  in  the     The  provisions  of  the  Hindu  law  on  this  important  sub- 
ordinary  sense 
unknown  to     ject  are  not  altogether  satisfactory.     By  that  law,  marriage 

the  Hindu  law. 

is  regarded  as  a  sacrament  and  an  indissoluble  union ;  and 
accordingly  Manu  declares,* — "  Neither  by  sale  nor  desertion, 
can  a  wife  be  released  from  her  husband ; "  and  in  another 
place  he  says, — " '  Let  mutual  fidelity  continue  till  death ; ' 
this  in  few  words  may  be  considered  as  the  supreme  law 
between  husband  and  wife."  ^  So  far  our  law  deals  equally 
with  both  parties.  But  it  goes  further.  While,  as  you  have 
seen,  it  allows  a  man  to  have  a  plurality  of  wives,  it  forbids 
the  second  marriage  of  a  woman  even  after  the  death  of  her 
first  husband.  It  is  true  that  some  authorities  permit  a 
woman  to  take  a  second  husband  imder  certain  circum- 
stances. Thus  Parasara  in  his  celebrated  text  declares, — "  If 
the  husband  be  .missing,  or  dead,  or  retired  from  the  world, 
or  impotent,  or  degraded,  in  these  five  cakmities  a  woman 
may  take  another  husband." '  And  Narada^  and  Devala^ 
lay  down  rules  to  the  same  effect.    But  these  rules,  either 


»  IX,  46.  »  IX,  101. 

^  Gh.  rV,  quoted  in  Vidyasagara'a  Marriage  of  Hindu  Widows,  p.  7. 

*  XII,  97  -101.  *  Colebrooke's  Digest,  Bk.  IV,  151—163. 
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like  the  practice  of  raising  up  issue  by  a  kinsman  on  an  Leotube  Y, 
appointed  wife,  relate  to  a  primitive  stage  of  Hindu  society 
in  which  rapid  multiplication  of  the  race  was  deemed  an 
important  object,  or  they  merely  show  the  existence  of  some 
difference  of  opinion  among  the  Hindu  sages  on  a  point  on 
which  absolute  unanimity  of  opinion  can  hardly  be  expected. 
The  prevailing  sentiment  of  Hindu  society  has  for  a  long  time 
been  repugnant  to  the  second  marriage  of  a  woman.  Manu 
aays,  "  The  holy  nuptial  texts  are  applied  solely  to  virgins,* 
and  nowhere  on  earth  to  girls  who  have  lost  their  virginity ; 
since  those  women  are  in  general  excluded  from  legal  cere- 
monies."' And  in  another  place  he  declares,  ''Nor  is  a 
second  husband  allowed  in  any  part  of  this  code  to  a 
▼iituous  woman." '  Indeed  a  twice-mamed  woman 
(pwnarbhu)  and  a  disloyal  wife  (awairini)  are  considered 
as  belonging  to  classes  not  veiy  far  removed  from  one 
another.     Thus  Narada  says  :* 

"  Others  are  women  who  had  a  different  husband  before 
(parapurvd) ;  they  are  declared  to  be  of  seven  kinds,  in 
order  as  enumerated:  among  these,  the  twice  married 
woman  is  of  three  descriptions,  and  the  disloyal  wife  of  four 
sorts." 

Their  husbands  are,  according  to  Manu,  'to  be  avoided 
with  great  care  ;*  their  children,  sa3rs  Harita,  'should  not  be 
admitted  to  social  meetings ; "  neither  they,  nor  their  daugh- 
ters, are  to  be  taken  in  marriage  ;^  and  their  sons,  called  the 
paunarbhava,  though  formerly  allowed  to  inherit  in  default 

of  legitimate  sons,  as  coming  under  one    of  the    twelve 

— 

^  The  word  in  the  original  ia  Kanya,  which  has  been  explained  to 
mean  '  a  girl  not  deflowered,  nor  given  in  marriage.'  See  Oolebrooke's 
Digest,  Bk.  IV,  16S,  commentary. 

•  Vin,  226.  »  V,  162.  <  XII,  46—64.  •  III,  166. 

•  G<debrooke'8  Digest,  Bk.  IV,  162.  ^  Ibid,  165. 
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Lecture  V.  descriptions  of  sons/  are  in  the  present  age  declared  unfit 
to  have  any  share  of  the  heritage.* 

Thus,  while  the  practice  of  polygamy  renders  dissolution 
of  marriage  unnecessary  for  the  husband,  the  prohibition 
of  the  second  marriage  of  a  woman  renders  divorce  useless 
for  the  wife.  Accordingly,  as  a  rule,  divorce  in  the  ordi- 
nary sense  of  the  word  has  been  unknovm  in  ELindu 
society. 

Sir  T.  Strange  says,*  that  the  right  of  divorce  in  the  Hin- 
du law  is  marital  only;  but  this  is  not  correct.  K  by 
divorce  is  meant  dissolution  of  marriage,  it  is  not  obtainable 
even  by  the  husband,  for,  according  to  Manu  (IX,  46), 
a  wife  can  never  be  released  from  her  husband ;  and  if  by 
the  right  of  divorce  is  meant  the  right  of  either  spouse  to 
desert  or  to  live  separate  from  the  other,  such  right,  as  you 
will  presently  see,  belongs,  under  certain  circumstances,  to 
the  wife  as  well  as  to  the  husband. 

Divorce  allow-     But    though  not    allowed  by  the  general  Hindu  law, 

ed  by  custom 

io  some  cases,  divorcc  and  remarriage  of  a  divorced  wife  are  in  some  cases 
permitted  by  custom.*  Such  custom,  however,  prevails  only 
among  the  inferior  classes,  especially  in  the  Bombay  Presi- 
dency ;•  and  disputes  concerning  this  subject  are  generally 
settled  by  pvmchayets  or  caste  assemblies.  But  it  has  been 
held  that  the  Courts  are  not  bound  to  recognize  the  author- 
ity of  the  caste  to  declare  a  marriage  void,  or  to  give 
permission  to  a  woman  to  remarry.® 


*  Manu,  IX,  168—160. 

'  *  General  Note  to  Mann,  YI,  8 ;  Dattaka  Mlmansa,  I,  64  ;  see  also 
Mohun  Sing  v.  Chomon  Rai,  1  SeL  Rep.,  37 ;  Vencataohella  Ghet^  r. 
Parvatham,  8  Mad.,  142.  '  1  Strange,  62. 

*  See  Eudomee  Dossee  r.  Joteeram  Eolita,  I.  L.  B.,  3  Calc,  806. 

*  1  Strange,  62. 

*  Beg.  V.  Sambha  Baghn,  I.  L.  B.,  1  Bom.,  352. 
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The  ground  upon  which  such  divorce  is  most  commonly  Lbctubb  V. 
granted,  is  the  mutual  consent  of  the  husband  and  the  wife, 

o  *  ^  Grounds  of 

the  former  granting  the  latter  a  char  chitti,  or  letter  of  re-  such  divorce* 
Iease.i  Other  grounds  are  mentioned  by  Steele*  as  justifying 
divorce  among  the  inferior  castes  in  Bombay,  and  these 
grounds  are,  impotence  of  the  husband,  continual  quarrel, 
habitual  ill-treatment,  and  any  irregularity  rendering  the 
marriage  ab  initio  null  and  void.  Our  Courts  have  accord- 
ingly held  that  with  some  castes  divorce  is  allowable  in  case 
of  ill-treatment.^ 

But  the  prevailing  practice  has  been  not  to  recognize  the 
validity  of  any  divorce  obtained  without  the  consent  of  the 
husband.^  In  Reg.  v.  Karsiin  Go/a,*  which  is  the  leading 
case  on  the  point,  the  prisoner  Karsan  Goja  had  married 
and  cohabited  with  one  Rupa,  a  mairied  woman,  who 
had  repudiated  her  former  hiisband  without  his  consent. 
Thereupon  Karsan  was  tried  for  adulteiy,  and  Rupa  for  mar- 
rying again  in  her  husband  s  lifetime,  and  their  defence  was, 
that  by  the  custom  of  their  caste,  a  woman  might,  without 
the  consent  of  her  husband,  leave  him  and  contract  a  valid 
marriage,  called  natra^  with  another  man.  They  were  both 
convicted,  and  the  High  Court  of  Bombay,  in  upholding  the 
convictions,  observed :  "  We  are  of  opinion  that  such  a  caste 
cofitom  as  that  set  up,  even  if  it  be  proved  to  exist,  is 
invalid,  as  being  entirely  opposed  to  the  spirit  of  the  Hindu 
law ;  and  we  hold  that  a  marriage  entered  into  in  accord- 


«  Steele,  p.  169.  »  Ihid,  pp.  168.  169, 

*  See  Ka»eeniin  Kriparam  o.  Umbarain  Huree  Cband,  1  Borr. .  387 ; 
Kunrr  DhooUab  p.  Rattan  Baee.  Ibid^  410,  cited  in  1  Morley*s  Digest,  289, 
pis.  14,  \\a 

*  See  Djaram  Doolubh  r.  BaeeUmba,  3  Morley's  Digest.  181.  pi.  1  ;  I  W. 
lcB.,92.  *2  Bom.,  117. 

Z 
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Lbctobe  v.  ance  with  such  a  custom  is  void.''    Hie  same  principle  has 

been  followed  in  several  subsequent  cases/ 
DUtinctioii  be-     Though  the  Hindu  law  does  not  allow  divorce,  it  is  not 

tween   divorce 

and  dwroiution  go  Unreasonable  as  to  compel  married  parties  to  live  to- 
ot marriage  in  *" 

Hinda  law,  gether  as  man  and  wife  under  all  possible  circumstanoea 
In  certain  cases,  as  you  have  seen  already,  either  spouse 
is  permitted  to  resist  the  daim  of  the  other  for  restitution  of 
conjugal  rights.  This  separation,  called  in  Hindu  law  deser- 
tion (tyag),  differs  from  divorce  as  ordinarily  understood,  in 
this, — ^that  however  grave  or  permanent  the  cause  of  the 
desertion,  and  however  solemnly  and  irrevocably  it  may 
take  place,  it  can  never  have  the  effect  of  dissolving  the 
marriage  tie  completely,  so  long  as  both  parties  remain 
Hindus." 

and  between         Supersession  of  one  wife  by  another,  which  is  not  un- 

deaerdon    an<l  •         -         t  .  .  . 

•npenession.  frequently  a  motive  for  divorce  in  monogamic  societies^ 
differs  from  desertion  under  the  Hindu  law  in  this, — ^that 
the  superseded  wife  does  not  lose  her  daim  for  restitu- 
tion of  conjugal  rights,  nor  indeed  any  of  her  rights  as 
wife. 

Yajnavalkya  declares  :  "  But  a  superseded  wife  must  be 
maintained,  else  a  great  offence  is  committed."*  And  Yij- 
naneswar  commenting  on  this  text  observes:  "  Though  super- 
seded by  another  wife,  she  must  be  treated  with  courtesy, 
and  receive  gifts  and  respect  as  before,  &c."* 

Judicial  sepa-       Where  a  wife  is  deserted  for  any  cause  not  affecting 
"*'  her  caste,  or  the  validity  of  her  marriage,  and  the  deser- 

tion is  in  consequence  not  irrevocable  in  its  nature,  such 


*  Ehemkor  v.  Umia  Shnnkar,  10  Bom..  .'JSl ;  Rahi  ».  Govind,  I.  L.  R,, 
I  Bom.,  116;  Narayan  Bharthi  v.  Laying  Bharthi.  I.  L.  IL,  2  Bom.,  140. 
»  See  Manu.  IX,  46.  •  I.  74. 

*  Mitakshara  Acharadhyaya,  leaf  9  (Sanakrit). 
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desertion  resembles  what  is  called  judicial  separation  in  LscrntfE  Y. 
other  systems. 

Polygamy  being  generally  permitted,  any  enquiry  inte  Grounds 
the  grounds  which  justify   supersession,    would  be    mere  supersesaioiu 
matter    of   curiosity.     Manu  h&s    the  following  rules   on 
the  subject: 

"A  wife  who  drinks  any  spirituous  liquors,  who  acts 
immorally,  who  shows  hatred  to  her  lord,  who  is  i/ncurably 
diseased,  who  is  mischievous,  who  wastes  his  property, 
may  at  all  times  be  superseded  by  another  wife. 

^  A  barren  wife  may  be  superseded  by  another  in  the 
eighth  year ;  she  whose  children  are  all  dead,  in  the  tenth ; 
she  who  brings  forth  only  daughters,  in  the  eleventh; 
she,  who  speaks  unkindly,  without  delay. 

"  But  she  who,  though  afflicted  with  illness,  is  beloved 
and  virtuous,  must  never  be  disgraced,  though  she  may 
be  superseded  by  another  wife  with  her  own  consent."  * 

You  will  here  observe  that  by  permitting  the  immedi- 
ate supersession  of  a  wife  who  speaks  unkindly,  Manu 
has  practically  permitted  supersession  in  all  cases. 

The  consideration  of  the  grounds  which  justify  desertion 
is  of  much  greater  importance  in  practice.  I  have  te  some 
extent  already  teuched  upon  them  when  considering  the 
subject  of  restitution  of  conjugal  rights. 

A  wife  may  be  always  deserted  for  conjugal  infidelity.  Groands 
Manu  says,  **  That  a  woman  who  follows  her  own  will  should  UeMrtion  of  a 
be  forsaken,  is  ordained  by  the  law ;  but  let  not  a  man 
slay  his  wife,  nor  mutilate  her  person :    Yivaswat  declared 
that  a  woman  wilfully  disloyal  should  be  forsaken,  not 
slain,  nor  disfigured ;  a  man  should  avoid  the  slaughter  of 


women."* 


*  IX, so— S2.  *  Colebrookes  Digest,  Bk.  IV,  80. 
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Lectube  Y.  a  man  may  also  forsake  a  wife  who  treats  him  with 
aversion/  or  who  is  disobedient  and  self-willed,*  or  who 
commits  any  sin  in  the  first  degree '  (such  as  killing  a 
Brahman,  drinking  forbidden  liquor,  stealing  gold,  &c.^)  In 
this  last  case,  imder  the  old  Hindu  law,  the  delinquent  used 
to  be  formally  degraded  and  excommimicated,  and  thence- 
forth, till  expiation,  to  be  regarded  as  civilly  dead/  Hindu 
society  is  become  more  tolerant  now,  and  this  practice  of 
formal  excommunication  is  falling  into  disuse  ;  and  indeed, 
upon  a  literal  construction  of  Act  XXI  of  1850,  section  1, 
which  provides  that  loss  of  caste  or  excommunication  shall 
no  longer  occasion  any  forfeiture  of  rights,  it  might  seem  as 
if  a  degraded  or  excommunicated  wife  was  not  any  longer 
liable  to  be  deprived  of  her  conjugal  rights.  But  this  Act 
must  receive  a  more  limited  construction  in  order  to  be 
reconciled  with  reason  and  justice.  As  has  been  well 
observed  in  MvxJioo  v.  Arzoon  SaJioo,^  though  a  person 
who  is  excommunicated  is  not  on  that  account  to  be  deprived 
of  his  or  her  rights,  yet  such  person  must  not  be  empowered 
to  deprive  others  of  their  right  to  the  freedom  of  conscience, 
and  the  Uberty  of  withholding  communion  with  interdicted 
persons. 

There  is  one  other  class  of  grounds  which  ought  to  be 
noticed,  and  which  not  only  justify  but  necessitate  deser- 
tion of  the  wife.  K  the  wife  is  related  within  the  pro- 
hibited degrees,  or  if  she  belongs  to  the  same  gotra,  she  is 
required  to  be  forsaken  as  soon  as  the  fact  is  discovered, 
and  the  husband  is  required  to  perform  penance.'' 


»  Manu,  IX,  77.  *  Yajnavalkya,  III,  227  ;  Mann,  XI,  66. 

«  Oolebrooke's  Digest,  Bk.  IV,  80.         *  Mana.  XI,  182^186, 189. 
•  Yajnavalkya,  I.  72.  •  5  W.  R.,  235. 

^  See  Ealloka  Bhatta*8  Commentary  on  Mann,  III,  5  and  II;  and 
Udvaliatattwa,  Instltntes  of  Baghonandana,  Vol.  II,  p.  82. 
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It  remains  now  to  see  on  what  grounds  a  husband  may  Lectubb  Y. 
be  deserted.     As  a  rule,  "  though  imobservant  of  approved 
usages,  or  enamoured  of  another  woman,  or  devoid  of  good  wbichjostiff 
qualities,  yet  a  husband  must  be  constantly  revered  as  a  hiubuuii. 
god  by  a  virtuous  wife."     Such  is  the  law  laid  down  by  the 
highest  authority.^     But  the  same  authority  has  also  said : 

"  But  she  who  is  averse  from  a  mad  husband,  or  a  deadly 
sinner,  or  an  eunuch,  or  one  without  manly  strength,  or 
one  afflicted  with  such  maladies  as  punish  crimes,  must 
neitiier  be  deserted  nor  stripped  of  her  property."*  This 
text,  however,  does  not,  as  Macnaghten'  thinks,  autho- 
rize desertion  of  the  husband  under  the  circumstances 
mentioned.  For  what  Manu  excuses  here  is  aversion,  which 
according  to  Kalluka  and  Jagannath^  means  want  of  dili- 
gent attention,  not  absolute  desertion. 

There  are  passages  in  the  writings  of  the  sages  which 
are  more  directly  in  point.  Thus  Devala  says :  "A  husband 
may  be  forsaken  by  his  wife,  if  he  be  an  abandoned  sinner, 
or  an  heretical  mendicant,  or  impotent,  or  degraded,  or 
afflicted  with  phthisis,  or  if  he  have  been  long  absent  in  a 
foreign  country ; "  and  he  goes  even  further  and  ordains, 
tiiat  in  these  cases  the  wife  may  take  another  husband 
for  the  sake  of  obtaining  progeny,  not  through  female 
independence.^  And  Parasara  and  Narada  (in  the  texts 
referred  to  above*)  by  allowing  a  woman  to  take  a  second 
husband  if  the  first  be  impotent,  or  degraded,  or  retired  from 
the  world,  or  long  absent,  dfortio^^i,  permit  desertion  of  the 
husband  in  such  cases. 

"  Mann,  V.  164.  •  Manu,  IX,  79. 

*  Prinoiples  of  Hindu  Law,  p,  62. 

^  GciIcbTOoke*8  Digest.  Bk.  IV,  67,  commentary. 

•  Ibid,  Bk.  IV,  161, 162.  *  See  ante,  p.  182. 
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Lectubb  V.  The  periods  of  absence  which  would  justify  desertion  in 
different  cases  are  also  laid  down  by  Devala,^  being  eight, 
six,  four,  and  (presumably)  two  years,  for  the  sacerdotal,  mili- 
tary, commercial,  and  servile  classes  respectively,  or  half 
the  period  in  each  case  where  the  wife  has  borne  no  child. 
I  may  here  observe  that,  by  the  English  law*  and  by  Act  IV 
of  1869  (section  22),  desertion  for  two  years  is  made  a  ground 
for  judicial  separation.  According  to  Manu  and  Va«istha> 
however,  an  absent  husband  is  not  to  be  deserted  by 
the  wife ;  but  she  is  to  follow  after  she  has  waited  for  some 
time.* 

The  remarriage  of  the  wife,  which  is  allowed  by  Devala^ 
Parasara,  and  Narada,  being  generally  held  to  be  prohibited 
in  the  present  age,  the  rules  authorizing  the  desertion  of  her 
husband  have  become  obsolete  for  want  of  sufficient  lawful 
inducement  for  such  desertion ;  and  the  only  groimds  which, 
according  to  the  opinion  of  modem  writers,*  and  the  pre- 
vailing sentiments  and  practice  of  Hindu  society,  justify 
desertion  of  the  husband,  are  his  degradation  and  loss  of 
caste,* 

The  above  rule  calls  for  some  explanation.  You  may 
ask,  what  offences  lead  to  degradation  or  loss  of  caste.  The 
answer  to  this  is  not  very  easy.  It  is  true  that  these 
offences  are  enumerated  by  Manu^  and  Tajnavalkya^  with 
sufficient  minuteness ;  but  many  of  them  would  hardly  be 
considered  as  offences  in  the  present  altered  state  of  Hindu 
society.    As  specimens  of  the  law  on  the  subject,  I  may 


*  Colebrooke'8  Digest,  Bk.  IV,  153. 

*  Stepben*8  Commentaries,  Vol.  II,  p.  292  (5th  ed.) 
'  Golebrooke's  Digest.  Bk.  FV,  154,  165. 

*  See  Shama  Cham's  Vyavastha  Darpana,  pp.  677,  678. 

*  Colebrooke's  Digest,  Bk.  IV,  58  ;  Steele,  32. 

*  XI,  55—71.  '  III,  227—233. 
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quote  the  following  texts  of  Manu^  which  eniimerate  some  Libctubb  V, 
of  the  graver  offences : — 

"  Killing  a  Brahman,  drinking  forbidden  liquor,  stealing 
gold  firom  a  priest,  adultery  with  the  wife  of  a  father, 
natural  or  spiritual,  and  associating  with  such  as  commit 
those  offences,  wise  legislators  must  declare  to  be  crimes 
in  the  highest  degree."    (XI,  55.) 

''  False  boasting  of  high  tribe,  malignant  information 
before  the  king,  of  a  criminal  who  must  suffer  death,  or 
fisdsely  accusing  a  spiritual  preceptor,  are  crimes  in  the  second 
degree,  and  nearly  equal  to  killing  a  Brahman."    (XI,  56.) 

"  Carnal  commerce  with  sisters  by  the  same  mother,  with 
little  girls,  with  women  of  the  lowest  mixed  class,  or  with 
the  wives  of  a  firiend,  or  of  a  son,  the  wise  must  consider  as 
neariy  equal  to  a  violation  of  the  paternal  bed."    (XI,  59.) 

Most  of  these  offences  are  expiable  by  penance,  and  after 
expiation,  a  sinner  is  allowed  to  mix  in  society,  and  he 
would  therefore,  it  seems,  be  entitled  to  claim  restitution  of 
conjugal  rights.'  But  the  gravest  offences,  such  as  violation 
of  the  paternal  bed,  and  the  like,  can  be  expiated  only  by 
deaUi.'  It  is  difficult  to  say,  however,  which  of  these 
offences  require  expiation  at  the  present  day  to  prevent 
d^radation  or  loss  of  caste. 

So  long  as  a  man,  however  vicious  or  abandoned  he  may  be, 
is  not  formally  excommunicated,he  would,  it  seems, be  entitled 
to  claim  the  conjugal  society  of  his  wife.  And  even  after 
formal  excommunication,  he  would  not  necessarily  forfeit  hLs 
marital  rights.  For,  as  the  propriety  of  every  excomnmni- 
cation  is  open  to  be  questioned  before  a  Court  of  Justice, 


»  Mann,  XI,  190.  «  Manu.  XI.  100—104. 

*  Gopal  Garain  r.  Gnrain,  7  W.  B.,  299 ;  Bee  also  Sudaram  Patro  v. 
SoodhA  Bam,  11  W.  R.,  457. 
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Lecture  V.  the  mere  fact  of  degradation  from  caste  would  not  disen- 
title a  man  to  claim  restitution  of  conjugal  rights,  unless 
such  degradation  be  for  a  cause  which  the  Courts  would 
accept  as  legitimate. 

Among  other  causes  which  justify  desertion  of  the  hus- 
band by  the  wife,  may  be  mentioned  cruelty  of  the  husband, 
and  his  laboring  under  loathsome  and  contagious  disease.^ 
These  have  already  been  considered  in  the  preceding 
lecture. 

Change  of  reii-     Chan<je  of  religion  in  either  spouse  would  iustily  desei^ 

ior  desertioD.  tion  by  other,  and  Act  XXI  of  1850,  as  I  have  ah-eady  ex- 
plained, would  not  interfere  with  such  desertion.*  In  such 
cases,  the  convert  partner  is  regarded  in  Hindu  law  as 
civilly  dead."  In  the  converse  case,  which  is  extremely 
rare,  of  a  Hindu  convert  to  Christianity  or  other  faith,  re- 
turning back  to  Hinduism  on  performance  of  the  necessary 
expiation,  it  has  been  held  that  the  Hindu  law  would  alto- 
gether ignore  the  marriage  of  the  party,  contracted  while  a 
convert,  and  would  authorize  his  marriage  with  a  Hindu  wifa* 
This  decision,  we  are  told  by  Sir  Henry  Maine^  in  his 
speech  on  the  Indian  Divorce  Bill,  has  been  the  cause  of 
the  insertion  of  the  provision  in  Act  IV  of  1869  (sec- 
tion 10)  to  the  effect  that  a  Christian  wife  may  obtain 
divorce  from  her  husband  by  reason  of  his  change  of  religion 
and  subsequent  marriage  with  another  woman. 

Act  XXI  of         Act  XXI  of  1866  has  made  some  important  provisions  for 

18C6.  . 

dissolution    of   marriage   when    either  spouse  becomes  a 

*  See  Yamana  Bai  n.  Xarajan  Moresbvar  Peudse,  I.  L.  R.,  1  Bom.,  164  ; 
Bai  Prem  Kuvar  ».  Bhika  KalliraDJi,  A  Bom  ,  A.  G.  J.,  209. 

'  See  Muchoo  c.  Arzoon  Sahoo,  5  W.  R.,  21^5. 

'  Rabmcd  Beebee    v.  Rokeja  Beebee,  1  Norton*s  Leading   Cases  on 
Hindu  Law,  12. 

*  H  Mad.  (Criminal  CaseR),  App..  vii. 

*  See  Supplement  to  tbe  Gazette  of  India  for  March  6,  1869,  p.  295. 
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convert  to  Christianity.  It  authorizes  the  convert  to  sue  his  Lbctubk  V. 
or  her  non-converted  partner  for  conjugal  society,  and  it 
gives  ihe  latter  the  option  of  a^^eing  or  refusing  to  cohabit 
with  the  former ;  and  in  case  of  his  or  her  refusal  on  the 
ground  of  change  of  religion,  it  directs  the  Court  to  declare 
the  marriage  dissolved. 

The  position  of  the  wife  who  lawfully  deserts  her  husband,  P<»8itioii  oi  the 

wife  who  de-    . 

or  is  lawfully  deserted  by  him,  is  in  some  respects  rather  »ertH  or  is  de- 
serted by  her 

anomalous.     So  long  as  both  parties  remain  Hindus,  deser-  husband. 
tion  does  not  dissolve  their  marriage.^ 

In  the  case  of  desertion  of  the  husband  by  the  wife,  she 
must  remain  under  the  care  of  her  grown-up  sons,  if  any, 
or  under  the  care  of  other  kinsmen ;  for  her  state  is  one  of 
perpetual  tutelage.'  As  a  rule,  she  is  entitled  to  mainte- 
nance from  her  hiisband.  Where  degradation  of  the  hus- 
band is  the  cause  of  desertion,  the  Hindu  law,  which  ex- 
cludes the  degraded  husband  from  inheritance,  imposes  upon 
the  person  taking  his  share  of  the  patrimony  the  obligation  of 
maintrfjining  his  wife  if  chaste  ;^  and  now  as  by  Act  XXI  of 
1850  d^radation  or  loss  of  caste  no  longer  occasions  any 
forfeiture  of  rights  or  property,  it  would  follow  that  the 
wife  is  entitled  to  maintenance  from  her  degraded  husband, 
though  she  may  not  live  with  him. 

When  change  of  religion  by  the  husband  is  the  cause  of 
desertion,  the  case  seems  to  stand  on  somewhat  different 
grounds.  Change  of  religion,  as  observed  by  the  Judicial 
Committee  in  Abraham  v.  Abraham,'^  would  release  the 
convert  fix)m  the  trammels  of  the  Hindu  law ;  and  his 
rights  and  duties  would  have  mainly  to  be  determined  by 

^  Hum,  IX,  46.  '  Mann,  IX,  8. 

>  Ifitakshara,  Ch.  n,  Sec.  X,  14  ;  Dajabhaga,  Gh.  V,  19. 
*  1  W.  R.  (P.  C),  6. 

A  2 
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Lectubb  V.  the  law  of  the  sect  to  which  he  becomes  a  convert ;  and 
such  law  in  some  cases,  as  where  the  conversion  is  to  Maho- 
medanism,  would  declare  the  former  marriage  dissolved.^ 
Nevertheless,  the  adoption  of  a  new  religion  ought  not  to 
have  the  effect  of  sweeping  away  all  existing  obligations. 
Considering  that,  by  Act  XXI  of  1850,  the  Hindu  convert  is 
no  longer  to  be  deprived  of  his  rights  or  property  by  reason 
of  change  of  faith,  and  considering  the  feelings  and  the 
helpless  condition  of  the  Hindu  wife,  and  the  prohibition 
against  her  remarriage,  it  would  be  a  matter  of  extreme 
hardship  if  she  is  to  be  deprived  of  her  right  to  daim 
maintenance  from  her  husband,  whom,  owing  to  her 
religious  feelings,  she  may  be  obUged  to  foraake.  The 
question  is  not  one  of  Hindu  law,  but  involves  important 
general  principles.  The  decision  of  the  Madras  High  Court 
reported  in  4  Mad.  H  C.  Rep.,  page  iii,  may  be  referred  to, 
as  favoring  the  wife's  claim  in  such  cases. 

The  case  of  conversion  of  the  husband  to  Christianity  has 
been  expressly  provided  for  by  the  Legislature.  You  have 
seen  that  the  convert  husband  may,  imder  Act  XXI  of  1866, 
sue  the  Hindu  wife  for  conjugal  society,  and  in  the  event 
of  her  persistent  and  voluntary  refusal  to  cohabit  with  him 
on  the  groimd  of  his  change  of  faith,  a  decree  may  be  passed 
declaring  their  marriage  dissolved.  After  such  decree,  the 
wife,  it  seems,  can  have  no  claim  for  maintenance  against  her 
husband.  The  Act,  however,  on  the  whole,  deals  equally 
with  both  parties,  and  it  contains  the  following  important 
provision : — 

**  When  any  decree  dissolving  a  marriage  shall  have  been 
passed  imder  the  provisions  of  this  Act,  it  shall  be  as  law- 
ful for  the  respective  parties  thereto  to  marry  again  as  if  the 

■  See  Hedaya,  Bk.  II.  Ch.  V. 
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prior  marriage  had  been  dissolved  by  death,  and  the  issue  Lectdrk  v. 
of  any  such  remarriage  shall  be  legitimate,  any  Native 
law  to  the  contrary  notwithstanding.  Provided  always  that 
no  minister  of  religion  shall  be  compelled  to  solemnize  the 
marriage  of  any  person  whose  former  marriage  may  have 
been  dissolved  under  this  Act,  or  shall  be  liable  to  any 
suit  or  penalty  for  refusing  to  solemnize  the  marriage  of 
any  such  person/'    (Section  19.) 

This,  you  will  observe,  is  the  only  case  in  which  a  Hindu 
wife  can  obtain  a  complete  divorce,  being  permitted  not  only 
to  forsake  her  hiisband,  but  also  to  contract  a  valid  and 
legal  remarriage.  But  as  such  marriage  cannot  possess  the 
sacramental  character  of  the  nuptial  rite  in  the  eye  of  the 
Sndu,  and  as  the  reproach  of  being  a  twice-married  woman 
would  still  attach  to  the  wife,  this  permission  of  re- 
marriage is  seldom  if  ever  availed  of. 

A  wife  deserted  by  her  husband  is  still  entitled  to  some 
maintenance,  even  when  the  cause  of  desertion  is  her 
infidelity  to  the  marriage-bed.  But  in  this  last-mentioned 
case,  her  maintenance  is  limited  to  what  has  been  called  a 
Btarving  maintenance^  being  mere  food  and  raiment,'  and  is 
allowed  only  when  she  ceases  to  live  in  adultery. 

If  she  is  deserted  by  reason  of  her  degradation,  she  is 
directed  to  dwell  in  a  hut  near  the  family  house.'  When 
her  change  of  religion  is  the  cause  of  desertion,  she 
would  no  longer  be  bound  by  the  rules  of  the  Hindu 
law,  and  her  legal  position  is  to  be  determined  by  the 
law  of  the  sect  to  which  she  becomes  a  convert.'    If  she 


*  See   Colebrooke*8  Digest,   Bk.    IV,  81—83  ;    Honamma  r.  Timanna 
Bbat,  I.  L.  R.,  1  Bom.,  o5U.  *  Mann,  XI,  189. 

*  See  Bahmed  Beebee  r.  Rokeja  Beebee,  1   Norton's  Leading  Cases 
OQ  Hinda  Law,  12. 
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Lectube  V.  embraces  Christianity,  the  provisions  of  Act  XXI  of  1866 
would  enable  her  to  marry  again,  after  obtaining  a  decree 
for  dissolution  of  her  former  marriage. 

Position  of  the     The  Dositiou  of  the  woman  whose  marriac^e  is  void  ah 

woman    whose       ^   ^ 

inarria^*  is      initio,  sccms  to  be  singularly  unfortunate  imder  the  Hindu 

void  abinUio.  ^  ^ 

law.  The  causes  which  render  a  marriage  void  ah  initio 
are,  first,  difference  of  caste  in  the  contracting  parties ;  and 
second,  identity  of  gotra,  or  relationship  within  the  prohi- 
bited degrees.  In  the  former  case,  according  to  some 
authorities,  if  the  error  is  discovered  before  ffarbhadhan, 
the  girl  is  to  perform  expiation,  and  may  be  married  again ; 
but  after  garbhadharij  she  is  no  longer  eligible  for  remar- 
riage, and  if  of  a  lower  caste,  she  is  liable  to  be  repudiated 
by  her  husband,  though  she  is  entitled  to  be  maintained, 
and  her  issue  would  be  considered  illegitimate.*  In  the 
latter  case,  on  the  error  being  discovered,  the  husband  is 
directed  to  perform  penance  and  repudiate  the  wife ;  but  he 
is  required  to  support  her.*  Her  remarriage,  however,  is 
nowhere  allowed,  even  though  the  repudiation  take  place 
before  consummation.  The  doctrine  of  the  Hindu  law  is, 
that  a  girl  is  blemished  by  the  mere  ceremony  of  marriage, 
and  if  married  again,  the  reproach  of  being  a  twice-married 
woman  (punarbhu)  would  attach  to  her,  even  if  she  be  a 
virgo  intacta,^  This  is  hardly  just.  Even  the  virgin  widow 
has  one  consolation  for  her  hard  lot,  that  it  is  due  to  a  cause 
which  no  human  foresight  could  prevent.  But  the  condition 
of  the  repudiated  virgin  wife,  who  is  condemned  to  a  life  of 
virtual  widowhood  for  the  error  of  a  reckless  guardian,  is 
truly  pitiable.    A  far  more  rational  rule,  and  one  not  wholly 

*  See  Steele,  pp.  29,  30, 166. 

*  Mann,  III,  5,  and  11,  Note  by  KuUuka  ;  Colebrooke't  Digest^  Bk.  Y, 
339,  340. 

*  Colebrooke^s  Digest,  Bk.  IV,  158-169  ;  Mann,  VIII,  226,  227. 
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against  the  spirit  of  oiir  law,  would  be  to  allow  remarriage  Lecture  V. 
in  such  cases,  where  the  wife  is  repudiated  before  consumma- 
tion. For  here  the  girl  is  free  from  blemish  by  intercourse  ; 
and  as  for  the  blemish  by  reason  of  the  nuptial  ceremony, 
such  ceremony  being  performed  under  a  mistake  of  fact, 
ni&y>  by  a  principle  not  altogether  imknown  to  the  Hindu 
law,'  be  regarded  in  law  as  not  performed  at  all.  Such  a  rule 
seems  also  to  receive  some  support  from  the  decision  of  the 
High  Court  of  Bengal  in  Anjona  Doasee  v.  Proladh  Chv/nder 
Ohose,^  in  which  the  Officiating  Chief  Justice  Norman,  in 
delivering  the  judgment  of  the  Court  upon  the  question 
whether  a  suit  for  declaration  of  the  nullity  of  a  Hindu 
marriage  would  lie,  observed : — 

**  If  the  marriage  is  in  fstct  no  marriage,  unless  she  can 
obtain  a  declaration  from  a  Court  of  Justice  that  the  mar* 
riage  is  null  and  void,  unless  she  can  obtain  the  protection 
which  such  Court  can  give  her,  she  may  be  obliged  to 
live  with  the  defendant  in  a  state  of  concubinage,  or  at 
least  she  will  be  prevented  from  marrying  any  one  else. 
The  rights  which  a  decree  in  this  suit  may  protect— with 
which  the  defendant  may  be  restrained  from  interfering — 
the  preservation  of  the  personal  purity  of  the  infant  plain- 
tiff  and  her  right  and  power  to  contract  a  valid  marriage 
are  amongst  the  highest  rights  which  a  human  being  can 
possess ;  and  it  would  be  a  matter  deeply  to  be  lamented 
if  the  Court  had  no  power  to  protect  and  defend  them. " 

Happily,  however,  in  practice  the  strictness  with  which 
relationship  and  other  particulars  are  enquired  into  before 


*  In  the  somewhat  analogous  case  of  a  thing  given  by  mistaket  Narada 
declares  that  it  must  be  considered  as  not  given.  See  Colebrooke*s  Digest, 
Bk.  II,  Oh.  rV,  53  ;  Narada,  IV,  8. 

*  HW.B.,  403. 
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Lkctubk  y.  making  the  nuptial  contract,  reduces  the  evil  here  com- 
plained of  within  the  narrowest  possible  limits. 
Wkiowhoo«i.  Connected  with  divorce  or  desertion,  which  is  separation 
of  the  married  pair  by  voluntary  act,  is  widowhood  or  the 
state  of  separation  by  death;  and  it  therefore  deserves 
in  this  place  a  passing  notice.  The  position  of  the  Hindu 
widow  is  in  many  respects  so  unique  in  jurisprudence,  and 
the  law  relating  to  her  rights  and  status  is  of  such  wide 
extent  and  vast  practical  importance,  that  you  can  hardly 
expect  anything  like  an  adequate  treatment  of  the  subject 
in  a  single  lecture.  All  I  can  do  here  will  only  be  to  give 
you  a  rough  outline  of  that  law. 

The  institution  of  widowhood  with  all  its  hardships  and 
disadvantages,  is  a  result  of  that  imequal  legislation  for 
the  two  sexes,  which  characterizes  all  archaic  systems.  In 
primitive  society,  women,  like  slaves,  are  always  r^arded 
as  articles  of  property ;  and  just  as  provision  is  made  for 
succession  to  a  man's  other  property  on  his  death,  similarly 
provision  is  also  made  in  primitive  law  with  regard  to  his 
wives,  by  which  they  are  to  pass  to  his  brothers.  This  system 
of  Levirate,  Sir  John  Lubbock  tells  us,  is  widely  distributed, 
and  he  shows  its  prevalence  among  several  barbarous  and 
semi-barbarous  nations  at  the  present  day.^  The  practice 
prevailed  among  the  Jews  f  and  the  law  of  polished  Athens 
went  even  further,  and  permitted  the  husband  to  bequeath 
his  wife  to  any  man  whom  he  might  choose  for  his  successor.^ 
Traces  of  this  leviratical  s}rstem  may  be  found  in  our 
own  law.  ''The  damsel  indeed,"  oAys  Manu,  "whose 
husband  shall  die  after  troth  verbally  plighted,  but  before 

^  Origin  of  Civilisation,  pp.  135, 136. 

*  Deuteronomy,  XXV,  6 — 10. 

*  See  Commentary  on  Isens,  Sir  W.  Joneses  Works,  YoL  lYi  p.  211. 
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consuinmation,  his  brother  shall  take  in  marriage  according  Lectube  V. 
to  this  rule,  &c. "  ^  But  the  practice  had  already  become 
repugnant  to  the  prevailing  moral  sentiments  of  the  people 
in  Manu's  time,  and  accordingly  it  is  very  much  discoun- 
tenanced in  his  code.'  With  the  moral  progress  of  society, 
it  was  felt  to  be  unjust  to  compel  a  woman  to  accept  a  second 
husband  appointed  by  law ;  and  perpetual  widowhood  under 
proper  guardianship  became  the  normal  condition  of  the 
BSndu  wife  after  her  husband's  death. 

Under  the  Hindu  law  as  it  stood  before  the  year  1829,  Duties  of  the 
a  woman,  on  the  death  of  her  husband,  might  either  immolate 
herself  on  his  funeral  pile,  or  lead  a  life  of  perpetual  widow- 
hood. Thanks  to  the  British  rule,  this  inhuman  practice  of 
self-immolation  of  the  widow,  commonly  called  the  practice 
of  Sati,  was  abolished  by  Bengal  Regulation  XYII  of  that 
jrear,  which  declares  the  practice  to  be  illegal  and  punish- 
able by  the  Criminal  Courts. 

The  rite  was  called  sdhamarana  or  anumaraiia  accord- 
ing as  the  wife  died  on  the  same  funeral  pile  with  her 
husband,  or  on  a  different  pile,  as  in  the  event  of  her  hus- 
band dying  abroad.  It  is  extolled  by  some  of  the  sages 
as  the  highest  virtuous  act  for  a  woman,  and  minute  rules 
are  laid  down  for  regulating  the  practice  in  different  cases.* 
But  as  the  interest  attaching  to  the  subject  is  purely  his- 
torical now,  I  spare  myself  the  not  very  grateful  task  of 
dwelling  at  length  upon  these  rules.  It  is  some  relief  to 
notice  that  mothers  of  infant  chUdren  and  pregnant  women 
were  prohibited  to  observe  this  rite. 


*  IX,  69.  ■  IX,  66—68. 

*  See  Baghnnandan a*8  Snddhitattwa,  and  Colebrooke's  Digest,  Bk.  IV, 
123 — 131 ;  Mitakshara,  Aoharadhyaya  (Sanskrit),  leaf  12. 
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Lecture  V.  Regarding  the  origin  of  this  practice,  strange  views  have 
been  sometimes  entertained    Thus  Diodorus  Siculus'  sup- 

pracrice.  *  poscs  it  to  have  originated  with  a  view  to  check  the  wicked 
practice  of  poisoning  husbands.  This,  however,  is  a  most 
unfoimded  conjecture.  The  truth  is,  that  this  practice  was 
not  peculiar  to  India,'  though  India  is  perhaps  the  only 
coimtry  in  which  it  co-existed  with  a  high  degree  of  na- 
tional progress.  And  it  seems  to  have  originated  in  those 
vague  notions  of  a  future  state  which  are  current  among  pri- 
mitive races,  and  which  perhaps  led  them  to  imagine  that 
the  dead  ought  to  carry  with  them  to  the  next  world  not 
only  their  goods  and  chattels  (which  are  often  buried  with 
them),  but  also  their  wives  and  slaves.^ 

Sapposed  The  Aryan  Hindus  are  supposed  to  have  borrowed  the 

Vaidik  antho-  .      i     m  t  t 

rityforiu  sati  rite  from  the  aboriginal  Tamunans.  It  is  not 
mentioned  among  the  funeral  rites  which  are  enumerated 
in  detail  in  the  Taittiriya  Aranyaka  of  the  Black  Yajur- 
veda,*  nor  in  the  Code  of  Manu.  Ab  for  the  text  of 
the  Rigveda,  cited  by  Raghimandana  as  authority  for 
this  rite,  Western  scholars  have  shown  that  it  involves 
a  slight  misquotation  which  has  materially  altered  the 
meaning.' 

Duties  of  a         The  duties  of  a  widow  surviving  her  husband    claim  our 

widow  surviv- 
ing her  bus-  attention  next.     In  primitive  society,  one  of  the  most  im- 

^  See  Introdaction  to  the  Taittiriya  Aranyaka  ot  the  Blaok  Yajunreda, 
by  Dr.  Bajendralala  Mitra,  p.  9. 

*  Max  Mttller's  Chips  from  a  German  Workshop,  Vol.  II,  p.  264. 

*  See  Spencer^s  Sociology,  p.  203  et  seq. 

*  See  Introdnction  to  the  Taittiriya  Aranyaka  of  the  Black  Tajnr- 
veda,  by  Dr.  Bajendralala  Mitra,  pp.  11, 12. 

'  The  question  how  far  the  *ati  rite  is  sanctioned  by  the  Vedas  has 
been  discussed  at  some  length  by  Professor  Wilson,  who  was  the 
first  to  point  out  the  above  error  (see  Wilson^s  Essays,  Vol.  II,  pp.  270 
to  309) ;  and  also  by  Professor  Max  Mailer  in  his  Chips  from  a  German 
Workshop.  Vol.  II.  pp.  33  to  38. 
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]^rtaat  of  these  was  to  raise  up  issue  for  her  deceased  Leoturs  v. 
husband.     Bat  in  Manu's  time  the  practice  was  becoming 
obsolete,  and  it  is  condemned  in  the  institutes  of  that  sage  as 
'fit  only  for  cattle/^    And  in  the  present  age  it  is  absolutely 
prohibited.' 

The  duties  of  a  faithful  widow  have  been  thus  described 
by  Manu: — 

"A  fiutbful  wife  who  wishes  to  attain  in  heaven  the 
mansion  of  her  husband;  must  do  nothing  unkind  to  him, 
be  be  living  or  dead. 

"Let  her  emaciate  her  body,  by  living  voluntarily  on 
pure  flowers,  roots,  and  fruit;  but  let  her  not,  when  her  lord 
is  deceased,  even  pronounce  the  name  of  another  man. 

"Let  her  continue  till  death  forgiving  all  injuries,  per- 
fortning  harsh  duties,  avoiding  every  sensual  pleasure,  and 
cheerfally  practising  the  incomparable  rules  of  virtue,  which 
haave  been  foUowed  by  such  women  as  were  devoted  to  one 
only  husband,"  (w.  156—158.) 

So  Vishnu:  "After  the  death  of  her  husband  a  wife  must 
praetise  austerities  or  ascend  the  pile  after  him."*  There 
tote  nmnerous  texts  prescribing  the  number  of  meals  a  day 
that  ilie  widow  may  take,  the  nature  of  the  bed  she  is  to 
sleep  upon,  and  other  particulars  relating  to  her  conduct.^ 
In  short,  she  is  to  lead  a  life  of  pious  austerity  for  the  spirit- 
ual welfare,  not  of  herself  alone,  but  also  of  her  husband  ; 
for,  says  Brihaspati,  "A  wife  is  considered  as  half  the  body 
of  her  husband,  equally  sharing  the  fruit  of  pure  and  impure 
aiiets."  ^  Strict  as  the  rules  regulating  her  conduct  are,  and 
severe  as  is  the  self-denial  they  impose  upon  her,  they  are  still 

»  IX,  66.  *  Colebrooke*a  Digest,  IV,  133. 

*  General  Note  to  Manu.  *  Ibid,  134--145. 

•  Colebrooke't  Digest,  IV,  132. 
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LicTURE  y.  observed  in  the  main,  notwithstanding  the  sweeping  changes 
that  have  revolutionized  Hindu  society,  and  notwithstand- 
ing the  fact  that  remarriage  is  now  declared  legal  for  her. 

But  if  the  Hindu  law  imposes  such  austere  duties  npon 
the  widow,  it  also  allows  her  important  rights. 

Rights  of  the     In  the  first  place  she  is  always  entitled  to  maintenanoe 

widow.  * 

^  .  ^  from  the  person  who  inherits   her  husband's  estate.*    This 

Maintenance.  '^ 

is  an  important  right  of  the  widow,  and  our  Courts  have 
always  been  anxious  to  secure  it  to  her  in  the  best  possible 
manner.  The  ordinary  mode  of  enforcing  it  is  to  bring  a 
suit  for  establishing  the  right  to  maintenance  and  for  obtain- 
ing arrears  of  maintenance  such  as  may  be  due;  and  then  to 
recover  all  future  arrears  by  a  suit  each  time  that  an  arrear 
falls  due.  But  she  has  not  been  always  left  to  this  trouble- 
some and  circuitous  mode  of  enforcing  her  right.  In  the 
case  of  Sree  Mootee  Mundoodaree  Ddbee  v.  Joynobravn  Piuk- 
Tosaee^  decided  by  the  Supreme  Court  of  Calcutta  in  the  year 
1801,  in  which  separate  maintenance  was  claimed  by  the 
widow,  the  defendant,  her  stepson,  was  ordered  to  deposit 
with  the  Accountant-General  a  sum  sufficient  to  produce  the 
monthly  allowance  decreed,  and  on  his  default  to  do  so,  the 
Master  was  directed  to  sell  a  competent  portion  of  the  hus- 
band's estate  such  as  would  yield  the  monthly  sum  allowed 
as  maintenance.  And  in  the  case  of  Seehchwnder  Bob$ 
V.  Gooroopersaud  Bose,  which  was  a  suit  for  partition 
amongst  brothers,  it  was  ordered  that  before  any  partition 
be  made,  the  Master  do  enquire  and  report  what  sum  would 
be  requisite  for  the  purpose  of  securing  to  their  stepmother 

^  Mitakahara,  Ch.  II,  Sec.  I,  7 ;  Golebrooke*8  Digest,  Bk.  Y,  406  ;  Smriti 
Chandrika,  Gh.  XI,  Seo.  I.,  34 ;  1  Strange,  171 ;  2  Strange,  290— i96 ;  Mao- 
naghten's  Preoedents  of  Hindu  Law,  Ch.  I,  Sea  11,  Case  xii ;  Gh.  II, 
Caaes  x  and  zi 

*  Macnagbten*B  Considerations  on  Hindu  Law,  60. 
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(a  childless  widow)   a  suitable  maintenance,  and   it  was  LbctubbV, 

ordered  that  in  the  first  instance  such  sum  be  set  apart  for 

the    purpose.^      "  From  these  decisions,"  says  Sir  Francis 

Macnaghten,  "  it  clearly  appears  that  the  widow  entitled 

to  maintenance  is  not  to  be  left  at  the  mercy  of  him  whose 

duty  it  is  to  maint>ain  her,  but  that  she  may  compel  him  to 

do  her  justice, — and  although  the  obligation  imposed  upon 

him  be  indefinite,  that  a  Court  of  Equity  will  define  it,  by 

adverting  to  circumstances,  and  aid  her  in  the  enforcement 

of  such  advantages  as  the  possessor  of  her  husband's  wealth 

is  bound  in  conscience  to  confer."    And  he  further  observes, 

that  a  widow  entitled  to  maintenance  may  restrain   the 

representatives  of  her  husband   from  wasting  or  making 

away  with  his  estate,  or  at  least  compel  them  imder  such 

curcmnstances  to  give  security  for  Hue  payment  of  a  suitable 

maintenance.* 

The  minimum  rate  of  maintenance  for  the  widow  is  speci-  Amount  of 

^         maiQteoaoce. 

fled  in  the  Hindu  law  with  sufficient  precision.'  But  as  the 
rules  on  the  subject  refer  to  a  state  of  society  very  different 
finom  the  present,  they  are  not  now  followed,  and  the  Courts 
have  always  exercised  their  discretion  in  determining  the 
amount  of  maintenance  in  each  case.^  The  amount  is  not 
merely  to  be  so  much  as  is  just  sufficient  for  the  widow's 
support,  but  is  to  include  some  allowance  for  the  performance 
of  charities  and  the  discharge  of  religious  obligations,  and  is 
to  be  MMMed  with  reference  to  the  value  of  her  husband's 
;  and  in  fixing  the  amount,  the  value  of  her  stridhan 


*  Maoiaghten't  Ck>iiBideratioiiB  on  Hindu  Law,  p.  63. 

*  Ihid,  pp.  62, 68. 

*  See  Smrifti  Chandrika,  Oh.  XI,  S.  I.  89  ;  Maonaghten*8  Precedents  of 
ffiadn  Law,  pp.  Ill  and  112  note. 

*  See  Mneeommant  Bheeloo  v.  Pfaool  Ghnnd,  3  Sel.  Rep.  (new  ed.),  298  ; 
Fanrata  Yardani  Nachear  r.  Anandai,  12  Hoo.  I.  A.,  447. 
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Lectubb  V.  is,  according'  to  some  authorities,  to  be  taken  into  aooonntu^ 
''^'  But  it  has  been  held  that  it  is  not  necessary  that  she  *'  shouUi 

be  maintained  in  the  same  state  as  her   husband  woulid 

maintain  her."  ^ 
Widow*8  main-     As  a  rule,  the  widow  s  maintenance  is  a  charge  on  bor 

tenaDC6  how 

far  a  charge  on  husband's  estate.     It  has  been  held  that  her  claim  cannot 

her  ha8band*s 

ottote.  be  defeated  by  her  husband's  will,  merely  by  implication.' 

Where  the  estate,  which  is  chargeable  with  the  maintenance  of 
a  widow,  comes  into  the  hands  of  several  heirs,  ihe  widoipr 
has  been  held  entitled  to  sue  any  one  of  them  for  her  mamte- 
nance,  on  the  ground  that  it  is  a  charge  upon  the  wJbole 
estate  and  therefore  upon  every  part  thereof^  In  audi 
cases,  if  any  one  of  the  heirs  is  made  to  pay  the  w^hole 
amount  of  maintenance,  his  remedy  would  be  to  «ue  tli^ 
other  heirs  for  contribution.  So  long  as  the  estate  which  is 
chargeable,  remains  in  the  hands  of  successive  heirs^  the 
widow's  daim  continues  to  be  a  charge  on  it.  Wheire,  l^w- 
ever,  it  passes  into  the  hands  of  persons  by  some  title  oth^ 
than  inheritance,  it  has  been  a  matter  of  soiKie  oootemtiw 
as  to  whether  the  charge  still  subsists.  If  the  purcha9er  (^ 
an  estate  take  it  with  notice  of  a  widow's  claim  for  mainte- 
nance, it  is  a  settled  rule  that  it  continues  liable  for  ^acb 
claim.^  The  question  how  far  it  would  be  necessary  for  tbe 
widow  in  such  cases  to  try  in  the  first  place  to  recover  her 
maintenance  from  the  heir-at-law  before  she  would  be  enti- 
tled to  follow  the  estate  in  the  hands  of  the  purchase,  ha^ 


^  1  strange,  171  ;  2  Strange,  305. 

*  Ealee  Persand  Sin^  e,  Kapoor  Koowaree,  4  W.  B.,  65. 

*  Comulmoney  Doesee  v.  Rammanath  Bysack,  1  Fulton,  193. 

*  Bamchandra  Dikshit  v,  Savitribai,  4  Bom.,  A.  0.  J.,  73. 
«  Srimati  Bhagabati  Dasi   o.  Kanailal  ICitter,  8  B.  L.  B.,  225  ; 

LaU  V.  Muflsomat  Koasillah,  2  Agra  H.  G.  R.,  42 ;  Baboo  Golnok  (^rnnder 
Bose  V.  Banee  Ohilla  Dayee,  25  W.  B.,  100. 


MAIKTENANCE  OF  WIDOW.  205 

been  answered  by  Mr.  Justice  Komesh  Chunder  Mitter  in  Lecturb  V. 
the  case  of  Baboo  GohiuJc  Chunder  Base  v.  Banee  Ohilla 
Dayee  *  thus : — 

**  As  r^ards  the  second  question  that  has  been  argued 
befixre  us,  it  seems  to  me  that  it  is  not  a  correct  proposition 
of  Hindoo  law  to  say,  that,  in  all  cases,  a  Hindoo  widow  is 
not  entitled  to  follow  properties  firom  which  she  is  entitled  to 
obtain  her  maintenance  in  the  hands  of  the  purchaser,  un- 
Jess  ahe  at  first  attempts  to  recover  her  maintenance  from 
ihe  heir-at-law.  It  may  be  that,  in  certain  cases,  where  the 
defence  is  that  sufficient  property  is  still  in  the  hands  of  ihe 
heir-at-law  from  which  the  ni^tenance  can  be  recovered^ 
the  peisGn  entitled  to  maintenance  might  not  be  allowed  to 
jneeorer  it  from  the  purchaser  of  a  small  portion  of  the 
fiunily  pn^rty  without  first  attempting  to  recover  it  from 
tbe  properties  in  the  possession  of  the  heir-at-law.  But  in 
this  case  there  was  no  such  defence,  and,  in  either  of  the 
Courts  below,  the  olgection  in  this  form  was  not  raised. 
And  we  do  not  think  that  we  ought  to  allow  it  to  be 
asised  hare  for  the  first  time  in  special  appeal" 

Where  the  estate  is  acquired  by  a  bond  fide  purchaser 
finr  value  without  notice,  the  case  rests  upon  different 
grounds.  There  is  some  authority  apparently  in  support 
of  the  contention  that  the  estate  even  in  such  cases  continues 
liable.  Thus  there  is  a  text  of  Eatyayana,  which  says, 
''Except  his  whole  estate  and  his  dwelling-house,  what 
remains  after  the  food  and  clothing  of  his  family,  a  man 
may  give  away,  whatever  it  be,  whether  fixed  or  moveable ; 
otherwise  it  may  not  be  given,'**  and  which  may  imply  that 
the  maintenance  of  the  late  proprietor's  widow,  amongst 

*  26  W.  R.,  100.  *  Golebrooke*8  Digest,  Bk.  II,  Gh.  IV,  19. 
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Lbctube  V.  others,  imposes  a  Festriction  upon  the  heir's  power  of  aliena- 
tion. Moreover,  there  is  the  decision  of  the  Privy  Council  in 
the  case  of  Muaswmat  Oolab  Koov/war  v.  The  Collector  of 
Benares,^  in  which  the  widow  was  held  entitled  to  mainte- 
nance out  of  her  husband's  estate,  after  it  had  been  forfeited 
to  Government  by  reason  of  her  sons  being  implicated  in  an 
insurrection.  There  is  also  a  dictum  of  Mr.  Justice  Olover 
in  the  case  of  Musaamut  KhvJcroo  Misrain  v.  Jhoomuck 
LaU  Dose  *  to  the  effect  that  a  Hindu  widow's  maintenance 
is  a  charge  on  her  husband's  estate  into  whose  hands  soever 
it  may  pass.  But  on  the  other  hand,  there  are  authorities 
in  support  of  the  opposite  view.» 

The  question  has  been  very  fully  considered  by  Mr. 
Justice  Jackson  in  the  case  of  Adhiranee  Narain  Coomary 
V.  Shona  Malee  Pat  Mahadai,'^  in  which,  upon  a  review  <rf 
the  authorities  on  both  sides,  the  conclusion  has  been  arrived 
at,  that  the  widow's  lien  for  maintenance  does  notfoUow  her 
husband's  estate  in  the  hands  of  a  bond  fide  purchaser  with- 
out notice.  As  observed  in  that  case,  the  text  of  SLatyayana 
quoted  above  is  far  too  vague  to  support  the  widoVs  con- 
tention ;  and,  indeed,  it  may  well  be  doubted  whether  the 
text  applies  to  any  case  other  than  that  of  a  gift  of  the 
whole  of  a  man's  estate ;  for  in  the  case  of  sale  it  might  be 
said  that  the  consideration  received  by  the  heir  would 
take  the  place  of  the  property  sold,  and  might  be  held 
answerable  for  the  widoVs  maintenance.  And  as  for  the  case 
of  Muaeumat  Chlobb  Koonwar  v.  The  Collector  of  Benares,^ 


»  7  W.  R  (P.  C),  47.  •  6  W.  R.,  263. 

•  Srimati  Bhagabati  Dasi  v  KanaUal  Hitter,  8  B.  L.  B.,  225  ;  Hoa- 
aamat  Goolabi  o.  Hamtahal  Rai,  1  All.  H.  C.  R.,  191 ;  Tialnihinan  Baaa- 
ohandra  o.  Sarasratibai,  12  Bom.,  69  ;  Joggemath  Sawnnt  v,  Maharanee 
Odhiranee  Narain  Koomaree,  20  W  R^  126. 

*  I.  L.  R.,  1  Calo.,  366.  •  7  W.  R.  (P.  C),  47. 
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the  Qovemment,  as  might  be  expected,  did  not  think  it  fit  to  Lxctubb  Y. 

raise  any  objection  to  the  widow's  claim  for  maintenance,  and 

the  decision  of  the  Privy  Council  was,  it  would  seem,  based 

in  a  great  measure  upon  the  absence  of  such  objection. 

The  strongest  argument  in  favor  of  the  widow's  claim  is 

this,  that  as  her  maintenance  is  a  charge  on  the  estate,  and 

as  upon  the  well-known  principle  recognized  by  the  Privy 

Council  in  the  case  of  Varden  Seth  Sam  v.  Luckpathy 

Boyjee  LcUlcJi,^  one  who  owns  property  subject  to  a  charge 

can,  in  general,  convey  no  title  higher  or  more  free  Uian 

his  own,  it  lies  always  on  the  purchaser  to  make  out  a  case 

to  defeat  the  wido  Vs  claim.  But  as  has  been  pointed  out  by 

Mr.  Justice  Jackson,  the  holder  of  a  lien  on  specific  property 

is  in  a  dififerent  position  from  a  person  possessed  of  aright 

which  constitutes  a  charge  upon  the  general  estate  of  a 

deceased  person.    The  inconvenience,  moreover,  of  allowing 

the  widow's  daim  in  such  cases  would  be  considerable.    As 

observed  by  Mr.  Justice  Fhear  in  Bhagabati  Dasi'a  case, 

^  if  the  heir  has  any  power  of  alienation  at  all,  it  would  be 

most  unreasonable  that  a  bond  fide  purchaser  for  valuable 

consideration  should  be  subjected  to  the  possibility  of  a  charge 

springing  up  at  any  time,  though  it  had  no  definite  existence 

when  he  purchased."^ 

Where  the  widow  makes  any  one  among  several  co-heirs 
answerable  for  her  maintenance,  such  person  may  obtain 
contribution  from  the  other  co-heirs ;  but  there  is  not  the 
same  facility  for  the  remedy  by  contribution  in  the  case  of  a 
purchaser.  For  the  estate  might  vest  in  a  number  of  co-heirs, 
and  different  portions  of  the  estate  might  be  purchased 
from  them  by  different  parties,  some  buying  with,  and 

>  9  Moore's  I.  A.,  822.  •  8  B.  L.  B.,  229. 
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Lbcturs  V.  some  without,  notice  of  the  widow's  claim ;  and  in  the  eveAtof ' 
the  widow  choosing  to  make  one  of  the  purchaseiti  without' 
notice  liable  for  her  claim,  against  whom  is  such  pur- 
chaser to  proceed  for  contribution,  and  how  is  the  Court  to- 
apportion  the  liability  for  the  same  ?  To  allow  the  widow 
to  enforce  her  claim  against  a  purchaser  in  such  cases  would* 
thus  lead  to  evident  inconvenience. 

The    somewhat   broad    proposition   laid   down   by   Sir' 
Richard  Couch,  when  Chief  Justice,  of  Bombay,  in  Raim^ 
Chandra  Dikshit  v.  Savitrihaiy    that  the  widow's  main- 
tenance "is  a  charge  upon  the  whole  estate  and  therefore 
upon  every  part  thereof,"  has  been  qualified  and  explained' 
by  him    in  the  case  of   Nistarini  Dasi  v.   MakkiMUdl'^ 
Bntt^  where,  speaking  of    the   Bombay   case,   he  says: 
''The  question    there   was    as   to   whether  one   brother 
could  be  sued  alone,  and  it  was  held  that  he  could."    Nor 
will  the  adverse  rule  seriously  afiect  the  interests  of  the^ 
widow ;  for,  in  addition  to  other  remedies,  such  as  taking 
security  from  the  heir,  to  which,  according  to  Sir  Franois 
Macnaghten,  she  is  entitled,  she  can  always  protect  her- 
self by  giving  due  notice  of  her  claim.    Upon  reason  and 
authority,  therefore,    the   rule    laid    down  in   AdhvramM 
Narain  Co(ymxirj/8  case  appears  to  be  unexceptionable. 
Heir  not  liable     Though  the  widow  is  entitled  to  maintenance^  firom  the 
cont7wtofor    person  inheriting  her  husband's  estate,  her  contraots  for 
p^k"'^  '°^'  necessary  supplies  would  not  be  binding  on  such  pencm. 
In  the  case  of  Bxvmasamy  Aiyan  v.  Minakahi-AfMrudf- 
which  was  a  suit  for  money  advanced  to  the  first  defendant, 
a  widow,  for  her  necessary  maintenance,  and  in  wliich  tke 
second  defendant,  the  heir  in  possession  of  the  first  defend- 

*  4  Bom  ,  A.  C.  J.,  73.  •  9  B.  L.  B.,  27. 

•  2  Mad.,  409. 
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ant  s  husband  s  estate,  was  sought  to  be  made  liable,  the  Lectube  V. 
Court  observed — 

"  Now,  clearly  as  a  matter  of  contract,  there  is  no  liability 
on  the  part  of  the  second  defendant,  nor  was  there  on  the 
part  of  her  husband.  The  first  defendant  had  full  capacity 
to  contract,  and  she  alone  executed  the  bond  ;  and  granting 
that  the  plaintiff  made  the  advances  under  the  boTid  fide 
belief  that,  as  widow,  the  first  defendant  had  a  continuing 
right  to  maintenance  out  of  the  estate  in  the  hands  of  her 
adopted  son  and  his  widow,  the  second  defendant,  we  think 
there  is  no  principle  or  rule  of  Hindu  law  which  recognizes 
any  authority  in  a  widow,  entitled  only  to  maintenance, 
to  make  contracts  for  necessary  supplies  binding  upon  the 
heir  in  possession  of  the  family  property  and  liable  to  main- 
tain her." 

The  question  whether  a  widow  in  order  to  be  entitled  Widow  entitled 
to  maintenance  is  bound  to  reside  with  her    husband's  thoogh  not 
relatives,  has  been  sometimes  raised ;  but  the  point  has  been  hosband^s 

house* 

settled  by  decisions  of  the  Privy  Council,  and  the  rule  now 
is,  that  should  a  widow  without  unchaste  purposes  quit 
her  husband's  family  house,  and  live  with  her  parents  or 
other  relatives,  she  would  still  be  entitled  to  maintenance. 
The  case  of  Bajah  Pirthee  Simgh  v.  Ramee  Raj  Kower^  is  the 
latest  important  case  on  the  point.  In  that  case  the  earlier 
decisions  have  been  examined,  and  the  Privy  Council  in  their 
judgment  observe :  ''  It  therefore  appears  that  a  Hindu 
widow  is  not  bound  to  reside  with  the  relatives  of  her  hus- 
band ;  that  the  relatives  of  her  husband  have  no  right  to 
compel  her  to  live  with  them  ;  and  that  she  does  not  forfeit 
her  right  to  property  or  maintenance  merely  on  account  of 


»  20  W.  R.,  21. 
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Lectubb  V.  her  going  and  residing  with  her  fiajnily,  or  leaving  her  hus- 
band s  residence  from  any  other  cause  than  unchaste  or 
improper  purposes." 

Widow  how  far      We  have  hitherto  been  considerim?  the  claim  of  a  widow 

entitled  to  ° 

maintenance     for  maintenance  against  the  person  inheriting  her  husband's 

from  relations  7 

Oilier  than  her  estate.    The  question  next  arises  how  far  she  is  entitled  to 

husband^s 

heirs.  be  maintained  by  the  heir  when  her  husband  leaves  no 

property,  and  how  &r  she  can  claim  maintenance  bom  other 
relatives.  The  Hindu  sages  emphatically  enjoin  upon  eveiy 
person  the  duty  of  maintaining  the  dependent  members  of 
his  family.  The  following  are  a  few  of  the  many  texts  on 
the  subject  :* — 

Manu : — "  The  ample  support  of  those  who  are  entitled  to 
maintenance  is  rewarded  with  bliss  i/a  heaven ;  but  hell 
is  the  portion  of  that  man  whose  family  is  afflicted  with, 
pain  by  his  neglect :  therefore  let  him  maintain  his  &mily 
with  the  utmost  care. " 

Narada : — "  Even  they  who  are  bom,  or  yet  unborn,  and 
they  who  exist  in  the  womb,  require  funds  for  subsistence ; 
the  deprivation  of  the  means  of  subsistence  is  reprehended." 

Brihaspati : — "  A  man  may  give  what  remains  after  the 
food  and  clothing  of  his  family :  the  giver  of  more  v^ 
leaves  hisfa/mUy  naked  and  unfed,  may  taste  honey  at  first, 
but  shall  afterwards  find  it  poison." 

Following  the  spirit  of  the  Hindu  law,  ihe  High  Court  of 
Bombay  has  held  that  a  Hindu  widow,  if  destitute  of  means, 
is  entitled  to  maintenance  from  her  husband's  relatives, 
although  she  may  have  shared  her  husband's  estate,  and  may 
have  supported  herself  for  a  long  period  by  trading;' 
that  the  fsict  of  her  husband  having  been  divided  from  the 

^  Ck>lebrooke*s  Digest,  Bk.  11,  Ch.  IV,  11, 12,  and  18. 
*  Bal  LakHhmi  v.  TAkhmidaH  Gopaldas,  1  Bom.,  13. 
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family  would  not  affect  her  right  to  maintenance ;    and  Lkctubb  V. 
that  such  right  is  not  limited  to  obtaining  food  and  clothing 
by  living  in  the  family  house,  but  that  the  Court  may  at 
its  discretion  award  her  a  separate  maintenance.' 

But  the  High  Court  of  Bengal  has  laid  down  a  different  rule. 
In  the  case  of  KaslteencUh  Doss  v.  Khettur  Monee  Dossee* 
the  following  question  was  referred  for  the  decision  of  a 
Full  Bench, — ^namely,  whether  a  Hindu  widow  refusing  to 
live  in  the  house  of  her  father-in-law,  can  maintain  a  suit 
against  him  for  a  pecuniary  allowance  by  way  of  mainte- 
nance. Sir  Barnes  Peacock,  whose  decision  was  affirmed  on 
appeal,  in  delivering  judgment,  observed  : 

"  Two  questions  seem  to  arise  out  of  the  point  submitted 
for  the  opinion  of  the  Full  Bench,  viz,, — -firsty  whether  the 
widow  of  a  Hindoo  refusing  to  live  in  the  house  of  her 
father-in-law  can  sue  him  for  a  pecuniary  allowance  by 
way  of  maintenance,  if  she  leave  his  house  without  reason- 
able cause;  and  secondly ^  is  she  entitled  to  maintenance 
if  she  leave  on  account  of  ill-usage  or  other  reasonable 
cause? 

"  In  the  case  cited  from  the  2nd  volume  of  the  Weekly 
Reporter,  page  134,  it  was  held  that  a  daughter-in-law  has  a 
right  to  maintenance  from  her  father-in-law,  so  long  as  she 
is  chaste,  whether  she  continues  to  live  with  him  or  not,  and 
Mr.  Justice  Kemp  is  still  of  that  opinion. 

"  It  appears  to  me,  however,  that,  according  to  the  law  as 
administered  in  Lower  Bengal,  a  daughter-in-law  has  not  in 
either  case  a  l^al  ground  of  action  to  recover  maintenance 

against  her  father-in-law. 

1 • 

*  Chandrabhagabai  v,  Kashinath  Vithal,  2  Bom.,  323. 

*  Timmappa  Bhat  v,  Parxneshriamma,  5  Bom.,  A.  C.  J.,  130;  Udaram 
V.  Sonkabai,  10  Bom.,  483.  *  9  W.  R.,  413. 
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Lecture  V.  "  The  lights  of  a  wile  or  of  a  widow,  and  those  of  a  son's 
widow,  to  maintenance,  appear  to  me  to  be  governed  by 
very  different  principles.  A  son  s  widow  has  not  the  same 
legal  rights  against  her  father-in-law  as  a  wife  has  against 
her  husband,  or  as  a  widow  has  against  the  heirs  of  her 
husband  who  take  his  estate  by  inheritance.  The  father 
is  not  heir  to  his  son  in  preference  to  the  son  s  widow. 

"  A  son's  widow  lias  no  right  in  her  father-in-law's  estate, 
and,  upon  partition  of  such  estate,  she  is  not,  like  a  daughter, 
entitled  to  a  share,  even  though  the  estate  was  ancestraL 

"  The  rule  laid  down  in  Buggomonee  Dassee  versus  Shib 
Chunder  Mullick,  Hyde's  Reports  for  1864,  page  103,  viz., 
that  the  maintenance  of  a  son's  widow  is  a  mere  moral 
duty  on  the  part  of  her  father-in-law,  and  that  the  case 
is  distinguishable  from  those  in  which  an  heir  takes  pro- 
perty subject  to  the  obligation  of  maintaining  persons  who 
are  excluded  from  inheritance,  or  those  whom  the  deceased 
proprietor  was  morally  boimd  to  maintain,  appears  to  me  to 
be  correct. 

"  The  obligation  of  an  heir  to  provide  out  of  the  estate 
which  descends  to  him  maintenance  for  certain  persons 
whom  the  ancestor  was  legally  or  morally  bound  to  main- 
tain, is  a  legal  as  well  as  a  moral  obligation,  for  the  estate  is 
inherited  subject  to  the  obligation  of  providing  such  main- 
tenance. A  son  who  takes  his  father  s  estate  by  inherit- 
ance is  bound  to  provide  maintenance  for  his  fathers 
widow.  The  obligation  is  a  charge  upon  the  estate,  which 
continues  as  long  as  the  widow  remains  chaste,  whether  she 
continue  to  live  in  the  family  of  the  heirs  or  not." 

As  the  Judges  who  composed  the  Full  Bench  were  equallj^ 
divided  in  opinion,  an  appeal  was  preferred  under  section  15 
of  the  Lettci-s  Patent  of  the  High   Court,  and   the  case 
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finally  came  on  for  hearing  before  another  Full  Bench  of  Lectueb  V. 

seven  Judges,'  who  unanimously  affirmed  the  judgment  of 

the  Chief  Justice,  mainly  on  two  among  other  groujids* 

namely, ^rs^,  because  the  rules  of  the  Hindu  law  on  the  point 

(such  as  the  texts  of  Manu,  Narada,  and  Brihaspati  already 

quoted)  are  mere  moral  injunctions,  as  appears  from  their 

being  enforced  only  by  moral  sanctions,  while  other  rules 

ihsi  are  meant  to  be  rules  of  law  are  declared  enibrceable 

by  fine  and  other  temporal  sanctions ;  and  secondly,  because 

it  would  be  most  imreasonale  and  inconvenient  to  allow  the 

claim  of  the  widow  in  such  cases. 

Upon  the  question  whether  a  son's  widow  is  entitled  to 
be  supported  by  her  father-in-law  if  she  resides  in  his 
house,  Mr.  Justice  Norman  observed :  "  If  she  resides  in  the 
house  of  her  father-in-law  and  is  an  infant,  and  for  that  or 
other  reasons  is  imable  to  maintain  herself,  there  may  be, 
and  probably  is — ^both  according  to  Hindoo  law  and  according 
to  natural  law,  equity,  and  good  conscience, — ^a  legal  obliga- 
tion on  the  part  of  the  father-in-law,  who  has  taken  upon 
himself  the  care  of  her  person  and  the  charge  of  entertain- 
ing her  as  a  member  of  his  fSEtmily,  and  on  whose  protection 
she  is  dependent,  to  provide  her  with  food  and  the  actual 
necessaries  of  life."^  Mr.  Justice  E.  Jackson  was  of  the 
same  opinion.  But  as  the  question  was  not  raised  before 
the  Court,  the  other  Judges  expressed  no  opinion  upon 
it ;  so  that  it  still  remains  an  open  question.  Considering 
the  constitution  of  Hindu  society,  considering  the  extremely 
helpless  condition  of  the  Hindu  widow,  and  considering 
that  the  obligation  of  the  father-in-law  or  other  near  rela- 
tion to  give  her  food  and    raiment  if  she  resides  in  his 


*  Bee  10  W.  R.  (F.  B.).  89.  •  Ilii,  96. 
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Lbctubb  V.  house,  is  not  only  enjoined  by  precept,  but  is  also  confirmed 
by  invariable  usage,  it  is  hoped,  that  should  this  question 
ever  arise,  it  will  be  decided  in  fisivour  of  the  widow. 

In  the  judgment  of  Sir  Barnes  Peacock,  you  will  observe 
that  an  important  general  rule  has  been  laid  down  regard- 
ing a  person's  liability  to  provide  maintenance  for  others. 
That  rule  is  this,  that  the  heir  of  a  person  taking  his  estate 
is  legally  bound  to  maintain  all  those  whom  the  late  proprie- 
tor was  either  legally  or  morally  bound  to  maint>ain;  for  the 
heir  takes  the  estate  of  the  ancestor  for  his  spiritual  benefit. 
Thus,  in  this  instance,  what  was  a  mere  moral  obligation  in 
the  ancestor  becomes  transformed  into  a  legal  obligation 
in  his  heir. 

The  ruling  of  the  Bengal  High  Courtin  the  case  of  Kcuihe^ 

nath  D088  V.  Khettur  Monee  Doasee  has  been  followed  by 

the  High  Court  of  Allahabad  in  the  case  of  Ganga  Bai  v- 

Sita  Bam^ 

Right  to  main-      ^q  widow  s  right  to  maintenance  out  of  the  estate  of  her 

tenance  not  ^ 

saleable.  husband  in  the  hands  of  his  heir  has  been  held  not  liable  to 
be  sold  in  execution  of  a  decree  against  her.'  And  now  by 
section  266  of  Act  X  of  1877,  a  right  to  future  maintenance 
has  been  declared  exempt  from  liability  to  attachment  and 
sale  in  execution  of  decee  in  all  cases.  Arrears  of  maintenace 
already  due  have  however  been  held  to  be  liable  to  attach- 
ment in  execution  of  decree.' 
Maintenance  A  widow  forfeits  her  right  to  maintenance  by  reason  of 
nnchastity.      unchastity .♦    But  this  rule  of  forfeiture  has  been  held  not 


*  I.  L.  R.,  1  AU.,  170. 

*  Bhynib  Chnnder  Ghoee  v.  Nnbo  Chonder  Gooho,  5  W.  lU,  HI* 

*  Hoymobatty  Debia  Ghowdhrain  v.  Koroona  Moyee  Debia  Ghowdhndn, 

8  W.  R.,  41. 

*  See  Colebrooke'B  Dijfeat,  Bk.  V ,  334  ;  Mitakahara,  Ch.  II.  Sec.  I,  7  ; 
Dayabhaga,  Ch.  XL,  Sea  1, 48  ;  Macnagbten's  Precodente  of  Hindu  Law. 
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to  extend  to  a  claim  for  starving  maintenance, — that  is,  bare  Lecture  V. 

food  and  raiment.* 

Suits  for  maintenance  have  been  held  to  be  cognizable  by  Suite  for  main- 
tenance. 

Courts  of  Small  Causes; '  and  the  decree  in  such  a  suit  may 
provide  for  future  maintenance,  which  may  be  recovered 
by  process  of  execution.'  But  a  Small  Cause  Court  has  no 
jurisdiction  to  determine  the  right  to  maintenance  where 
that  is  denied.^ 
A  Hindu  widow  is  entitled  to  live  in  her  husband's  dwell-  widow  enUtied 

,  1  /.  ^  reside  in  the 

ing-house,  and  his  heir  or  the  purchaser  from  such  heir  has  family  dwell- 
ing-house. 
no  right  to  turn  her  out  without  providing  for  her  some 

other  suitable  dwelling.  This  rule  has  been  laid  down  by 
the  High  Court  of  Bengal  in  the  case  of  MungcUa  Dabee  v. 
Dinonath  Base,*  Sir  Barnes  Peacock  in  his  judgment  in 
that  case  observed:  "I  have  very  great  doubt  myself  whether 
a  son,  whether  natural  bom  or  adopted,  is  entitled  to  turn 
his  father's  widow  and  the  other  females  of  the  family  who 
are  entitled  to  maintenance  out  of  the  dwelling  selected  by 
the  father  for  his  own  residence,  and  in  which  he  lefl  the 
females  of  his  family  at  the  time  of  his  death.  No  one  who 
is  at  all  acquainted  with  the  usages  and  customs  of  Hindoos, 
can  doubt  that  it  would  be  highly  injurious  to  the  reputa- 
tion of  the  females  of  a  family  to  be  turned  out  of  the 
residence,  at  least  until  some  other  proper  place  has  been 
provided  for  them.     It  is  laid  down  by  KatyB.yana,  that 


Ch.  n.  Case  v ;    Maharanee  Bussont  Koomaree  v.  Maharanee   Kommol 
Koomaree,  7  Sel  Bep.,  168  (new  ed.) ;   Kerry  Kolitanee  v,  Monee  Bam 
Kolita  (jftfr  Jackson,  J.)f  19  W.  B.,  405 ;  Visalatchi  Ammal  v,  Annasamy 
Sastry,  6  Mad.,  160  ;  1  Strange,  172 ;  2  Strange,  310. 
'  See  Honamma  v.  Timanna  Bhat,  I.  L.  B.,  1  Bom.,  569. 

*  Bamchandra  Dikhsit  v.  Savitribai,  4  Bom.  A.  G.  J.,  7S. 

*  Sinthayee  v.  Thanakapndayen,  4  Madras,  183. 

*  Bhngwan  Ghonder  Bose  v.  Bindoo  Bashinee  Doseee,  6  W.  B.,  286. 

*  12  W.  B.,  Appeals  from  Original  Jorisdiotioiii  36. 
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LectubkV.  'except  his  whole  estate  and  his  dwelling-house,  what 
remains  after  the  food  and  clothing  of  his  fiEunily,  a  man 
may  give  away,  whatever  it  be,  whether  fixed  or  moveable ; 
otherwise  it  may  not  be  given/  2  Colebrooke's  Digest, 
page  133. 

''  The  meaning  of  that  passage  is,  that  he  must  not  give 
away  his  whole  estate  without  providing  food  and  clothing 
for  his  £Etmily,  and  that  he  must  reserve  '  one  house,  without 
which  he  himself  or  his  fSEtmily  might  want  a  dwelling.'" 

The  question  was  raised  whether  this  text  of  Eatyayana 
was  a  mere  moral  precept  or  a  rule  of  law ;  and  the  Chief 
Justice,  after  some  discussion,  came  to  the  conclusion  that  it 
was  of  the  latter  description. 

This  decision  has  been  followed  in  a  recent  case^  by  the 
High  Court  of  Allahabad. 
She  is  entitled     The  widow  is  also  entitled  to  a  share  on  partition.     Her 

to  a  share  on  -i      #.  n       • 

partition.         right  is  bascd  upon  the  following  texts : — 

''  Of  heirs  dividing  after  the  death  of  ihe  fitther,  let  the 
mother  also  take  an  equal  share."     (Yajnavalkya.)' 

"  On  the  death  of  the  father,  the  mother  (janani)  has  a 
claim  to  an  equal  share  with  her  own  sons ;  his  mothers 
(mataraJi)  take  the  same  share ;  and  the  unmarried  daughters 
each  a  fourth  of  a  share."     (Brihaspati.)" 

"  Mothers  take  shares  proportionate  to  the  shares  of  sons, 
and  so  do  unmarried  daughters."     (Vishnu.)* 

From  the  foregoing  text  of  YajnavalkyBr,  Yijnaneswara 
deduces  the  rule  that  when  the  heirs  separate  after  the 
demise  of  the  father,  the  mother  takes  a  share  equal  to  that 
of  a  son.*    He  does  not  explain  whether  the  term  mother 

>  Gauri  v.  Ghandramani,  I.  L.  R.,  1  AIL,  262.  *  II,  123. 

*  Ck)lebrooke't  Digeet,  Bk.  Y,  85.  ^  Ibid,  86. 

•  Mitokahara,  Gh.  I,  Sec.  VII,  2. 


WIDOW   ENTITLKD   TO   A    SHARK  ON   PARTITION.         217 

includes  a  stepmother, — that  is,  whether,  when  the  sons  Lecture  V, 
come  to  a  partition  after  their  father's  death,  all  his  widows, 
whether  having  sons  or  not,  become  entitled  to  shares.  But 
the  leading  authorities  of  the  cognate  schools,  the  Vivada 
Chintamani,*  the  Vyavahara  Mayukha,*  and  the  Smriti 
Chandrika,^  all  maintain  that  the  word  '  mother '  includes  a 
stepmother,  so  that,  according  to  them,  when  the  sons  come 
to  a  partition,  the  farther  s  widows,  whether  sonless  or  hav- 
ing sons,  are  each  entitled  to  a  share  equal  to  that  of  a  son. 

The  Bengal  school,  however,  differs  from  the  others. 
Jimutavahana^  and  Srikrishna^  agree  in  holding  that,  on  par- 
tition after  the  father  s  death,  the  stepmothers,  or  the  father's 
sonless  widows,  are  not  entitled  to  any  share  ;  for  '  mother,* 
in  the  above  text  of  Brihaspati,  which  they  adopt  as  the 
basis  of  their  commentary,  does  not  according  to  them  include 
a  stepmother.  From  this  interpretation  an  important  rule 
has  been  deduced, — ^namely,  that  the  mother  is  entitled  to  a 
share  only  when  her  sons  separate  from  one  another,  and 
that  she  is  not  entitled  to  any  share  when  they  separate 
from  their  half-brothers,  if  they  continue  joint  amon<j  them- 
selves.^ 

To  illustrate  this  rule  by  an  example  :  suppose  that  a  man 
has  three  sons.  A,  B,  and  (7,  by  his  wife  X ;  and  four  sons,  D, 
E,  F,[G,  by  another  wife  F.  According  to  the  Benares  and 
the  cognate  schools,  on  partition,  the  property  would  be  divid- 
ed into  nine  equal  parts,  and  the  nine  persons, — namely,  the 
seven  sons  and  the  two  widows, — would  each  take  one  part. 


'  Pro!»onna  Coomar  Tagore's  translation,  p.  240. 

•  Ch.  IV,  Sec.  IV,  19.  »  Ch.  IV,  H. 

•  Dayabhaira.  Ch.  Ill,  Sec.  II,  30. 

•  Dayakrama  Sangraha,  Ch.  VII,  3. 

•  See  SrikrUhna'a  Commentary  on  vv.  29—33  of  See.  II,  Ch.  Ill  of  tho 
Dayabha^  ;  and  Macnaghten^s  Considerations  on  Hindu  Law.  p.  54. 
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Lecture  V.  But,  according  to  the  Bengal  school,  when  the  three  bro- 
thers A,  B,  and  C  separate  from  their  half-brothers  D,  E,  F, 
and  0,  the  property  would  be  divided  into  seven  equal  parts, 
and  the  two  groups  of  uterine  brothers  would  respectively 
take  three  and  four  of  these  parts, — that  is,  three-sevenihs 
and  four-sevenths  of  the  whole  ;  and  X  and  Y  would  take 
nothing.  And  when  the  sons  of  X  separate  from  one  another, 
they  divide  their  three-sevenths  of  the  whole  estate  into  four 
equal  parts,  and  each  of  them  takes  one  part, — that  is,  ihree- 
twenty-eighths  of  the  whole,  and  their  mother  X  takes  an 
equal  share.  And  so,  when  the  sons  of  Y  come  to  a  parti- 
tion, they  divide  their  four-sevenths  of  the  whole  estate  into 
five  equal  parts,  and  each  of  them  gets  one  part,  or  four- 
thirty-fifbhs  of  the  whole  estate,  and  their  mother  gets  an 
equal  share. 

Where  the  mother  has  received  any  stindhan  firom  her 
husband's  family,  her  share  on  partition  is  reduced  to  as 
much  as  is  equal  to  half  of  a  son's  share,  according  to  some 
authorities ;  and  according  to  others,^  to  as  much  as  would, 
together  with  her  etridhan,  make  her  share  equal  to  that 
of  a  son.  This  rule  is  deduced  by  analogy  from  the  texts 
of  Yajnavalkya,^  which  reduce  the  wife's  claim  to  a  half 
in  the  cases  of  partition  by  the  father  and  present  on 
supersession. 
Widojrentuied  T^®  widow  is  entitled  to  inherit  her  husband's  estate  in 
liLS^n'cMes.  certain  cases.  When  a  man  dies  leaving  no  son — (the  term 
son  here  includes  a  grandson  and  also  a  great  grandson)^ 
his  widow,  according  to  some  of  the  sages,  such  as  Tajna- 


>  Dayabhaga,  Ch.  Ill,  Sec.  II,  31 ;  Dayatattwa,  Gh.  Ill,  4. 
•  MitakBhara,  Ch.  I,  Sec.  VII,  2  ;  Ch.  II,  Sec.  XI,  34, 35  ;  VyaTahara 
Mayukha,  Ch.  IV,  Sec.  IV,  18. 
■  11,116,148. 
«  See  MitakBhara,  Ch.  II,  Sec.  VIII,  1  ;  Dayabhaga,  Ch.  XI,  Seo.  I,  34. 
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vaklya,  Brihaspati,  Vishnu,  and  Brihat  Manu,  is  his  next  heir.  Leotube  V. 
But  there  are  also  texts  opposed  to  the  widow  s  claim,  such 
as  those  of  Narada,  Devala,  Sankha,  Likhita,  Paithinasi,  and 
Yama.*  The  time  reason  for  this  conflict  of  authority  on 
a  question  of  such  evident  practical  importance  as  the 
succession  of  the  widow  to  her  husband  s  estate,  it  is  not 
very  easy  to  ascertain.  Possibly,  the  adverse  texts  relate 
to  a  time  when  the  patriarchal  family  system  was  in  full 
force,  and  are  relics  of  an  archaic  system  of  jurisprudence ; 
while  the  other  texts  have  reference  to  a  state  of  society 
comparatively  more  modem.  This  conflict  of  authorities, 
that  in  course  of  time  have  come  to  be  regarded  as  equally 
entitled  to  respect,  has  been  a  source  of  no  ordinary  em- 
barrassment to  modem  commentators ;  and  it  has  compelled 
them  to  enter  into  long  and  intricate  and  often  imsatis- 
bctory  processes  of  reasoning  in  order  to  reconcile  these 
authorities. 

The  Mitakshara,  which  is  the  oldest  of  modem  com- 
mentaries, in  reconciling  these  conflicting  authorities,  effects 
ft  sort  of  compromise  between  archaic  views  and  the  more 
advanced  notions  of  its  own  time.  It  holds  that  the  texts 
adverse  to  the  widow  s  claim  apply  to  joint  families,  and 
deduces  the  rule  that  the  widow,  being  chaste,  takes  the 
whole  estate  of  a  man,  who  being  separated  from  his  co-heirs, 
and  not  subsequently  reunited  with  them,  dies  leaving  no 
male  issue.*  But  if  he  dies  before  separation  or  after  reunion, 
his  undivided  or  reunited  kinsmen,  and  not  his  widow,  become 
his  heirs.  To  this  rule  of  succession  in  a  joint  family,  called 
the  rule  of  succession  b}^  survivorship,  an  important  qualifica- 


*  See  Mitakshara,  Ch.  II,  Seo.  I  ;   Dayahlaga,  Ch.  XI,  Sec.  I. 
'  Mitakshara,  Ch.  II,  Sec.  I,  39. 
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Lbcture  V.  tion  has  been  added  by  the  Privy  Council  in  the  Shivagunga 
casc,^  in  which  it  has  been  held  that  if  an  undivided  co- 
parcener has  any  separate  property  of  his  own,  his  widow 
shall  be  his  heir  so  far  as  such  property  is  concerned,  though 
his  undivided  kinsmen  would  succeed  to  his  joint  property. 
At  the  present  day,  the  rule  laid  down  in  the  Mitakshara, 
with  the  qualification  introduced  by  the  Privy  Council,  is 
the  law  governing  all  the  schools  except  the  Bengal.* 

But  Jimutavahana,  the  founder  of  the  Bengal  school,  who 
evidently  entertains  more  advanced  views  on  jxudsprudence, 
as  may  be  seen  from  his  maintaining  the  doctrine  of  factum 
valet  and  the  distinction  between  legal  and  moral  injunc- 
tions,^ does  not  accept  Vijnaneswara  s  rule.  He  maintains 
the  widow's  right  of  succession  in  all  cases,  whether  her 
husband  was  separated  or  unseparated  from,  or  reimited  or 
imreunited  with,  his  coparceners.  His  rule  being  different 
from  that  laid  down  in  the  authoritative  work  of  Vijnanes- 
wara, he  feels  the  necessity  of  adducing  a  reason  for  it,  and 
one  that  would  be  acceptable  to  his  countrymen;  and  accord- 
%  ingly  he  avails  himself  of  the  doctrine  of  spiritual  benefit 

which  is  sanctioned  by  Manu,  and  after  an  elaborate  disr 
cussion  showing  the  bearing  of  that  doctrine  upon  his 
present  purpose,*  concludes  thus :  —  "  Since  by  these  and 
other  passages  it  is  declared  that  the  wife  rescues  her 
husband  from  hell ;  and  since  a  woman  doing  improper  acts 
through  indigence  causes  her  husband  to  fall  (to  a  r^on  of 
horror),  for  they  share  the   finiits  of  virtue  and  of  vice; 


*  Kattama  Nauchear  v.  The  Rajah  of  Shiva^ngah.  2  W.  E.  (P.  C),  31. 

«  See  Vyavahara  Mayukha,  Ch.  IV,  Sec.  VIII,  1—9  ;  Smriti  Chan- 
drika,  Ch.  XI,  Sec.  I,  23—25  ;  Dajavibhaga  (BomeirB  translation),  p.  32  ; 
Yivada  Chintamani  (Tagore^s  translation),  p.  291. 

»  See  Dayabhaga,  Ch.  II,  28—30.  *  See  Ch.  XI,  Sec.  I,  31—43. 
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therefore  the  wealth  devolvino:  on  her  is  for  the  benefit  of  Lecture  V. 
the  former  owner ;  and  the  wife  s  succession  is  consequently 
proper."*  You  will  observe  that  this  application  of  the 
doctrine  of  spiritual  benefit,  though  perhaps  not  wholly 
uninfluenced  by  sacerdotal  considerations,  was  meant  by  the 
founder  of  the  Bengal  school  to  serve  one  good  purpose  at 
least, — namely,  the  recognition  and  advancement  of  the  pro- 
prietary rights  of  women.  I  do  not  mean  to  say  anything  in 
commendation  of  the  Brahmanical  lawyers,  or  their  favorite 
doctrine.  But  I  may  say  that  the  opinion  which  has  been 
generally  entertained,  that  sacerdotal  influence  has  been 
invariably  hostile  to  the  rights  of  the  Hindu  female,  is  in 
the  present  instance  not  wholly  correct." 

Here  I  may  call  your  attention  to  the  fact  that,  in  treating 
of  the  widow's  succession,  Hindu  lawyers  draw  a  distinction 
between  s^pdtni,  or  wife  lawfully  wedded  in  one  of  the  approv- 
ed forms  of  marriage,  and  a  woman  espoused  but  not  holding 
the  rank  of  j:Ki^m;  and  commentators  explain  away  some 
of  the  texts  apparently  adverse  to  the  widow  s  claim  by 
showing  that  they  relate  to  women  espoused  and  not  to 
the  patni.*  It  is  pointed  out  in  the  Smriti  Chandrika,* 
upon  the  authority  of  Panini,*  that  the  term  patni,  anoma- 
lously derived  from  pati  (husband),  means  the  wife  who  can 
be  associated  with  her  husband  in  the  performance  of  reli- 
gious sacrifices. 


*  See  Ch.  XI,  Sec.  I,  44. 

*  See  Maine's  Early  History   of  Institntions,  pp.  325^336  ;  Maine's 
Village  Communities,  pp.  r>4,  55. 

•  See  Mitakshara,  Ch.    II,   Sec.   I,  6,   28,  29  ;    Dayabhaga,  Ch.   XI, 
Sec.  I,  47,  48. 

♦  Ch.  XI,  Sec.  I,  9—12.  *  IV,  i.  33. 
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LBcruREV.  The  extent  of  interest  which  a  widow  has  in  the  estate 
But  she  takes  ^^^^^^^  ^^^  ^^^  husband  was  at  one  time  a  subjeot 
csuu«''^**'^  of  some  contention;  but  the  question  has  now  been 
settled  by  decisions  of  the  highest  authority.  I  shall 
have  to  consider  this  subject  again  under  the  head  of  stri- 
dJtan,  ajid  I  need  not  dwell  upon  it  at  any  length  here.  It 
will  be  sufficient  for  my  present  purpose  to  say  that  it  has 
been  held  generally  that  the  widow  takes  a  special  and 
qualified  estate  with  a  limited  power  of  alienation,  she  being 
competent  to  alienate  it  only  under  certain  circumstances  and 
for  certain  purposes.  This  is  the  rule  laid  down  by  the  Judi- 
cial Committee,  in  the  case  of  The  Collector  of  Mastdipatam 
V.  Cavaly  Vencata  N'arainapah,  in  which  it  was  further 
observed : — "  Their  Lordships  are  of  opinion  that  the  restric- 
tions on  a  Hindu  widow  s  power  of  alienation  are  insepara- 
ble from  her  estate,  and  that  their  existence  does  not  depend 
on  that  of  heirs  capable  of  taking  on  her  death.  It  follows 
that  if,  for  want  of  heirs,  the  right  to  tlie  property,  so  far  as 
it  has  not  been  lawfully  disposed  of  by  her,  passes  to  the 
Crown,  the  Crown  must  have  the  same  power  which  an  heir 
would  have  of  protecting  its  interests  by  impeaching  any 
unauthorized  alienation  by  the  widow."* 

There  is  distinct  authority  in  the  Dayabhaga,*  the  Smriti 
Chandrika,"  and  also  in  the  Vivada  Chintamani*  (so  fiax  as 
immoveable  property  is  concerned),  for  the  position  that  the 
widow  s  interest  is  a  limited  one.  But  there  being  no  such 
provision  in  the  Mitakshara,  it  was  contended  in  the  case  of 
Mussarant  Tliakoor  Dayliee  v.  Rai  Baluck  Ram,^  that,  in  the 

*  2  w.  R.(P.  C.),61. 

*  Ch.  XI.  Sec.  I,  66—62.  •  Ch.  XI,  Sec.  I,  29—32. 

*  Tagore's  tranBlation.  pp.  261—263,  and  292. 

*  low  R  (P.C),3. 
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Benares  school,  the  widow  s  estate  in  her  husband  s  property  Lkotdre  V. 
was  absolute  ;  but  the  Privy  Council  observed :  "  The  result 
of  the  authorities  seems  to  be  that  although,  according  to  the 
law  of  the  Western  schools,  the  widow  may  have  a  power  of 
disposing  of  moveable  property  inherited  from  her  husband, 
which  she  has  not  imder  the  law  of  Bengal,  she  is,  by  the  one 
law  &s  by  the  other,  restricted  from  aliening  any  immoveable 
property  which  she  has  so  inherited  ;  and  that,  on  her  death, 
the  immoveable  property  and  the  moveable,  if  she  has  not 
otherwise  disposed  of  it,  pass  to  the  next  heir  of  her  husband." 
The  question  whether  the  widow  has  the  power  of  alienating 
moveable  property,  which  was  left  undecided  in  this  case,  was 
raij9ed  in  the  case  of  Bhugwandeen  Doobey  v.  Myna  Baeey 
but  the  Judicial  Committee  answered  it  in  the  negative,  ob- 
serving :  "  The  reasons  for  the  restrictions  which  the  Hindoo 
law  imposes  on  the  widow's  dominion  over  her  inheritance 
from  her  husband,  whether  founded  on  her  natural  depend- 
ence on  others,  her  duty  to  lead  an  ascetic  life,  or  on  the 
impolicy  of  allowing  the  wealth  of  one  family  to  pass  to 
another,  are  as  applicable  to  personal  property  invested  so  as 
to  yield  an  income,  as  they  are  to  land.     The  more  ancient 
texts  importing  the  restriction  are  general.   It  lies  on  those 
who  assert  that  moveable  property  is  not  subject  to  the 
restriction  to  establish  that  exception  to  the  generality  of  the 
rule.     The  diversity  of  opinion  amongst  the  Benares  Pandits 
is  sufficient  to  show  that  the  supposed  distinction  between 
moveable  and  immoveable  property  is  anything  but  well 
established  in  that  school."    This  is  the  law  of  the  Benares 
school  But,  according  to  the  Hindu  law  as  it  obtains  in  the 
Presidency  of  Bombay,  the  widow  has  been  held  to  possess 

»  9  W.  B  (P.  C),  23. 
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Lbcture  V.  absolute  right  over  moveable  property  inherited  from  her 
husband/ 

Though  generally  incompetent  to  alienate  the  property 
inherited  from  her  husband,  the  widow  may  yet  effect 
a  vaild  alienation  with  the  consent  of  all  her  husband's 
kindred  who  are  likely  to  be  interested  in  disputing  the 
transaction.* 

Saccewion  of        When  there  are  several  widows,  the  eldest  or  the  first, 

several  wi- 
dows, according  to  Sir  Thomas  Strange,"  succeeds  to  the  estate,  and 

the  others  are  entitled  to  maintenance ;  but  according  to 
Macnaghten,*  they  all  jointly  inherit  their  husband's  estate. 
In  this  conflict  of  opinion,  Mr.  Justice  Kemp  in  one 
case  •  observed,  that  it  was  a  moot  point  whether,  imder  the 
Mitakshara,  the  elder  widow  inherits  the  whole  estate,  the 
younger  receiving  maintenance,  or  whether  the  rights  of  the 
two  widows  are  equal.  Considering  that  by  the  term  patni 
is  meant  the  wife  who  has  the  right  to  be  associated  with  her 
husband  in  his  religious  rites,^  and  considering  that  accord- 
ing to  Yajnavalkya,  Vishnu,  Katyayana,  and  Daksha,*  that 
right  belongs  only  to  the  eldest  wife.  Sir  T.  Strange's  opinon 
is  not  altogether  without  authority ;  but  the  balance  of 
authority  is  decidedly  in  favor  of  the  opposite  view. 

In  the  Mitakshara  there  is  a  passage  which  seems  to  have 
been  inadvertently  omitted  by  Colebrooke  in  his  transla- 
tion, but  which  ought  to  come  between  verses  5  and  6  of 


*  Pranjivandas  Tolsidas  v.  Devkavarbai,  1  Bom.,  130. 

'  See  Rajlokhee  Debia  v.  Ookool  Ghander  Ohowdhry,  12  W.  R. 
(P.O.),  47. 

*  1  Strangle,  66. 

*  Principles  of  Hindu  Law,  pp.  20, 21. 

*  Judoobunsee  Koer  v,  Girblurun  Koer,  12  W.  R,  168. 
«  See  Smrifci  Chandrika.  Ch.  XI,  Sec.  I,  9. 

'  Colebrooke's  Digest,  Bk.  IV,  48—61. 
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Section  I  of  Chapter  II  of  his  translation,  and  which  runs  Lbctubb  V. 
thus: — 

"  The  singular  number  is  intended  to  indicate  (identity 
of)  dasa  Hence  if  there  be  many  (wives)  of  the  same  and 
diflfeient  classes,  they  take  the  estate  after  dividing  it  accord- 
ing to  their  due  shares." 

This  is  dear  authority  in  fieivor  of  their  joint  right. 

The  author  of  the  Subodhini  supports  the  view  that 
there  may  be  more  patnia  than  one.^ 

The  V3ravahara  Mayukha'  and  the  Smriti  Chandrikas 
also  expressly  provide  that  if  there  be  several  widows 
they  inherit  jointly. 

The  Da3rabhaga  and  the  Dayatattwa  are  not  very  explidt 
on  ihis  pointy  though  Jagannatha  thinks  that,  according  to 
Jimntavahana,  the  eldest  widow  alone  succeeds.^  But,  as  has 
been  pointed  out,*  the  seniority  of  which  Jimutavahana*  and 
Baghunandana*  speak,  is  evidently  seniority  in  point  of 
dasBy  and  not  seniority  among  several  wives  of  the  same 


The  authority  of  reported  decisions'  is  almost  uniformly 
in  &vor  of  the  rule  that  when  there  are  several  widows 
they  all  succeed  to  their  husband's  estate  jointly.  One 
of  the  latest  cases  on  the  point  is  that  of  Oajapathi  NUaman/i 
▼.  GajapcUhi  Badhamani^ 


1  Mitaksbara,  Ch.  II,  Seo.  I,  5  note. 

•  Ch.  rV,  Sec.  VIII,  9.  ■  Ch.  XI,  Seo.  1, 57, 

«  ColebTooke*8  Digest,  Bk.  V,  414,  oommentary  (Vol  II,  Mad.  ed.,  p.  640). 

*  Sliama  Chumps  Vjavastha  Darpana,  pp.  41,  42. 

«  Ch.  XI,  Seo.  I,  47.  »  Dayatattwa,  Oh.  XI,  19,  20. 

*  See  Doe  dem  Bangbntty  Raar  v.  Badakisnoo  Mookerjee,  Montrioa's 
Gaaea,  314  ;  Sreemntty  Berjessory  Dossee  v.  Ramoonny  Dutt,  East's 
Notes,  Case  54,  2  Morley's  Digest,  p.  80 ;  1  W.  and  B.,  89 ;  Ramia  r. 
Bhagi,  1  Bom.,  66 ;  Jijoyiamba  Bay!  Saiba  r.  Kaniakshi  Bayi  Saibai 
3  Mad.,  424. 

•  I.  L.  R.,  1  Mad.,  290. 
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Lecture  V.  A  widow,  in  order  to  be  entitled  to  succeed  to  the  estate  of 
her  husband,  must  be  chaste  at  the  time  when  the  succession 

chastity.  opens.  This  is  clearly  laid  down  by  all  the  commentators/ 
and  has  never  been  questioned.  But  the  question  whether 
subsequent  unchastity  in  a  widow  would  divest  her  of 
the  estate  already  vested  in  her,  has  not  been  altogether 
free  from  doubt.  It  was  recently  raised  before  the  High 
Court  of  Bengal,  in  the  case  of  Kerry  Kclittmee  v.  Monee 
Ram  Kolita^  which  was  heard  before  a  Full  Bench  con- 
sisting of  all  the  Judges,  and  in  which  it  has  been  held 
by  the  majority  of  the  Court  that  a  widow,  who  has 
once  inherited  the  estate  of  her  husband,  is  not  liable  to 
forfeit  it  for  subsequent  unchastity.  An  appeal  having 
been  preferred  to  Her  Majesty  in  Coimcil  against  this  deci- 
sion, the  question  remains  to  be  finally  settled  by  the 
Privy  Coimcil. 

Perpetual  wi-       One  peculiarity  of  widowhood  in  the  Hindu  law  is  its  per- 

Actxvof  petual  character,  it  being  incapable  of  being  terminated 
otherwise  than  by  death.  But  this  rule  has  now  been  abro- 
gated by  Act  XV  of  1856,  which  permits  the  remarriage  of 
Hindu  widows. 


*  See  Mitakahara,  Oh.  II,  Seo.  I,  39 ;  VjETahara  Maynkha,  Gh.  lY, 
Sec  VIII,  2 ;  Dayabhaga,  Ch.  XI,  Seo.  I,  43,  56  :  see  alao  Keny 
Kolitanee  r  Monee  Ram  Kolita,^^  Jaokaon,  J.,  19  W.  R.,  406. 

«  19  W.  R.,  367. 
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CERTAIN  CUSTOMARY  AND  STATUTORY  FORMS  OF  MARRIAGE. 

Scope  of  the  present  Lectore^Conditions  requisite  for  validity  of  custom— It 
must  be  ancient — continuous — and  certain«>It  must  not  be  immoral,  nor 
oppoeed  to  the  general  spidt  of  the  law— Burden  of  proof  where  custom  is 
pleaded  Forms  of  marriage  according  to  family  usages— Custom  in  the 
Upperah  Raj— Custom  among  Uriya  Chiefs— Forms  of  marriage  according 
to  local,  tribal,  and  caste  customs— Customs  of  Bengal — ^Tribes  of  Assam — 
The  Koch— The  Santals— Tribes  of  Chota  Nagpore— Customs  of  the  North- 
West  and  the  Punjab — Customs  of  the  Bombay  Presidency — Parties  to  mar- 
riage—Betrothment— Divorce— Remarriage— Customs  of  Southern  India — 
Prohibited  degrees — Different  forms  of  marriage — Malabar  law — Canarese 
Iaw— Divorce  and  remarriage — Forms  of  marriage  according  to  sectarian 
culoms  —  Vaishnavas—Gosavis— Buddhists — Jainas— Sikhs— Brabmos — Ke- 
nurriage  of  widows — Act  XY  of  1856 — Remarks  on  its  provisions — Act  III 
of  1872. 

Wb  have  hitherto  been  considering  the  Hindu  law  of  Scope  of  the 

present  Lec- 

mairiage  strictly  so  called, — ^that  is,  the  law  as  laid  down  by  ture. 
the  sages  and  the  commentators.  But  that  is  not  the  whole  • 
of  the  law  on  the  subject.  There  are  Hindu  tribes,  Hindu 
fiajmlies,  and  Hindu  sects,  which,  from  differences  in  habits, 
sentiments,  and  doctrine,  and  from  other  causes,  are  found 
to  observe  practices  in  relation  to  marriage  widely  dif- 
ferent from  those  enjoined  by  the  Hindu  sastras  ;  and,  from 
the  position  assigned  to  custom  as  a  source  of  law  in 
Hindu  jurisprudence,^  these  practices  are  regarded  as  legal, 
and  the  rules  regulating  them  form  an  importont  supple- 
ment  to  the  Hindu  law.  The  British  Indian  Legislature,  too, 
has  legalized  certain  descriptions  of  marriage,  with  a  view  to 
meet  the  growing  wants  of  Hindu  society.  In  the  present 
Lecture  I  shall  notice  briefly,  first,  some  of  these  customary 


'  See  The  Collector  of  Madura  v.  Muttu  Bamlinga  Sathupathy,  10  W.  R. 
(PC),  21. 
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ConditioDfl 
reaoisite  for 
validity  of 
custom. 


It  most  be 
ancient, 


LKcnruBK  VI.  forms  of  marriage,  and,  secondly,  the  forms  that  have  been 
declared  legal  by  statute  law. 

An  account  of  the  customary  forms  of  Hindu  marriage 
may  be  prefisused  with  a  few  words  explanatory  of  the  condi- 
tions necessary  for  the  validity  of  custom  in  Hindu  law. 

Under  the  English  law,  a  custom  in  order  to  be  valid 
must  be  ancient,  invariable,  reasonable,  and  certain.  Similar 
qualifications  apply  more  or  less  to  custom  under  the 
Hindu  law. 

The  most  important  of  these  qualifications  is,  that  a  custom 
must  be  ancient  in  order  that  it  may  have  the  force  of  law. 

"  Immemorial  custom,"  says  Manu,^  "*  is  transcendent  law, 
approved  in  the  scripture,  and  in  the  codes  of  divine 
legislators." 

So  the  text  of  the  Vamana  Purana,  quoted  by  Vachaspati 
and  Baghunandana,  declares :  ''A  man  should  not  neglect 
the  approved  customs  of  districts,  the  equitable  rules  of  his 
fSEtmily,  or  the  particular  laws  of  his  race.  In  whatever 
country,  whatever  usage  has  passed  through  successive 
generations,  let  not  a  man  there  disregard  it;  such  usage 
is  law  in  that  coimtry."* 

These  texts  require  that  a  custom  must  be  ancient  in  order 
that  it  may  be  binding.  There  is,  however,  no  definite  rule 
in  Hindu  law  as  to  how  old  a  custom  must  be,  in  order  that 
it  may  have  the  force  of  law.  Sir  Charles  Grey,  C.  J.,  in  an 
early  case,  is  reported  to  have  observed  that  a  custom  to  be 
valid,  as  regards  Calcutta,  must  have  existed  from  before  the 
year  1773,  and  as  regards  the  Mofussil,  from  before  the  year 
1793 ;  *  and  the  reason  assigned  for  this  rule  is,  that,  since 


'  1, 108.  '  ColebTOoke*B  Digest,  Bk.  I,  98,  99, 

'  See  the  extract  from  the   judgment   of   Sir  C.  Grey,  in   Shama 
Cbaran's  Vjayastha  Darpana,.p.  314  note  ;  see  ante^  p.  U. 
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theee  dates,  the  power  of  making  laws  having  become  vested  Likitubb  YI. 
in  the  British  Legislature,  no  change  can  be  effected  in  the 
ffindu  law  by  any  other  agency.  The  correctness  of  this 
mle,  however,  is  in  some  cases  open  to  question.  Hindu 
law,  though  it  has  now  lost  its  vitality  considerably,  is, 
nevertheless  a  growing  system,  susceptible  of  change  from 
within ;  and  it  may  well  be  urged  that  the  legislature,  when 
it  declares  that  the  Hindu  law  shall  be  the  rule  of  decision 
in  certain  cases,  refers  to  the  living  Hindu  law  at  the  time, 
and  not  to  the  obsolete  Hindu  law  of  any  definite  epoch. 
We  may,  at  any  rate,  &irly  say,  that,  in  the  Hindu  law, 
not  only  is  it  imneeessary  to  trace  back  the  existence  of  a 
custom  to  any  definite  date,  but  even  the  indefinite  condition 
of  being  ancient  may,  in  favor  of  some  classes  of  customs, 
have  to  be  dispensed  with.  Thus,  suppose  that  a  new 
Hindu  sect  comes  into  existence,  and,  from  religious  scruples, 
adopts  a  form  of  marriage  somewhat  different  from  the 
orthodox  form ;  it  would  be  going  too  far  to  hold  that  these 
marriages  are  void,  and  thus  to  bastardize  a  whole  commu- 
nity, simply  because  the  sect  and  its  practices  are  of  recent 
origin.  Generally  speaking,  other  conditions  being  frdfilled, 
a  custom  ought  to  be  recognized  as  valid,  when,  either  from 
observance  for  a  long  time,  or  from  adoption  by  a  consi^ 
derable  and  organized  body  of  persons,  it  has  influenced  the 
conduct  of  people  to  such  an  extent,  that  to  disregard  it, 
would  be  to  disappoint  well-groimded  and  reasonable  ex- 
pectations of  men. 

Another  qualification  which  follows  from  the  preceding,  continuous 
is,  that  a  custom  must  be  continuous ;  and  it  has  been  held' 
that  well-established  discontinuance  would  destroy  a  cus- 
tom, though  at  otie  time  it  might  have  existed. 


^  Rajah  Raj  Eissen  Singh  r,  Ramjoy  Surma  Mozoomdar,  19  W.  R.,  8. 
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Lectubs  VI.      Certainty  is  another  condition  necessary  for  the  validity  of 
custom ;  and  a  custom  that  is  fluctuating  and  imcertain  is  no 

and  oertain.  ,  j.     n  i 

custom  at  all. 
It  must  not        Another  condition  for   the  validity  of  custom,  which 

be  immoralf 

nor  opposed    forms  the  subject  of  some  discussion  in  Hindu  jurispm- 
epirit  oTtiie  dence,  is,  that  it  must  not  be  immoral,  nor  opposed  to  the 
^^'  general  spirit  of  the  Hindu  law.    Jagannatha  has  some 

pertinent,  though  somewhat  quaintly  expressed,  observa- 
tions on  this  point :  "  The  use  of  law,"  says  he,  "  is  only  to 
prevent  the  introduction  of  multiform  practices  at  the  will  of 
men  of  the  present  generation.  Where  many  texts  of  law 
are  inconsistent,  or  many  interpretations  of  the  same  text  are 
contradictory,  usage  alone  can  be  received  as  a  rule  of 
condvxst :  and  practice,  which  differs  in  some  respects  fixmi 
positive  ordinances,  but  is  not  remote  &om  ancient  legisla- 
tion, can  only  be  confirmed  by  its  general  connection  with 
law.  Consequently,  that  practice  which  is  conformable  to 
law  is  best,  but  that  which  is  inconsistent  therewith  must 
be  abolished ;  yet,  if  that  may  not  be,  practice  inconsistent 
with  law  must  be  nevertheless  retained.  But  where  no 
positive  ordinance  is  foimd,  there  is  nothing  inconsistent 
with  any  known  law,  and  in  that  case  approved  usage 
alone  must  regulate  proceedvnga"* 

The  truth  is,  that  custom,  from  its  very  nature,  must  be 
inconsistent  with  the  general  rule  of  law,  if  there  is  any  rule 
on  the  subject ;  and,  therefore,  the  condition  imder  notice 
ought  to  be  regarded  as  sufficiently  complied  with,  if  there 
is,  as  Mr.  Justice  West  expresses  it,  a  general  congruity 
with  the  Vedic  system."  The  fulfilment  of  this  condition 
has  been  always  insisted  upon  by  the  Courts.    Thus  the 


*  Luchmon  LaU  v.  Mohan  LaU  Bliaya  Qayal,  16  W.  R.,  179. 
'  Oolebrooke's  Digest,  Bk.  I,  60,  oommentary. 
'  Bhan  Nanaji  Utpat  v.  Sondrabai,  11  Bom.,  266. 
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High  Court  of  Bengal  has  held,  that  an  agreement  to  dissolve  Lecture  VI, 
a  marriage  on  the  happening  of  a  certain  contingency  is 
void  as  being  opposed  to  the  policy  of  the  law ;  ^  and  the 
High  Court  of  Bombay  refused  to  recognize  a  custom  by 
which  a  wife  could  obtain  divorce  and  marry  again  without 
the  consent  of  her  husband,  on  the  groimd  of  its  being  an 
immoral  custom,  and  its  being  entirely  opposed  to  the  spirit 
of  the  Hindu  law.' 

But  here  an  important  distinction  ought  to  be  observed. 
Conformity  with  the  general  spirit  of  the  Hindu  law  is 
to  be  insisted  upon  as  a  necessary  condition,  only  in  those 
cases  where  the  custom  pleaded  is  one  obtaining  among 
people  who  are  Hindus  properly  so  called,  and  who  follow 
that  law  in  the  main.    But  this  condition  is  not  applicable 
to  the  customs  of  people  such  as  the  Nairs  and  the  Maravars 
of  Southern  India,  who  observe  practices  widely  different 
from  those  of  real  Hindus,  and  who  can  be  called  Hindus 
only  because  of  the  indefinite  character  of  Hinduism.    To 
make  the  validity  of  their  customs  depend  upon  conformity 
with  the  general  spirit  of  the  Hindu  law,  would  be  to  abro- 
gate those  customs  altogether,  and  either  to  leave  these 
people  without  law,  or  to  force  upon  them  the  Hindu  law  of 
the  sages  and  the  commentators.    The  truth  is,  that  the 
bodies  of  customs  governing  these  tribes  and  classes  are  not 
in  the  nature  of  exceptions  to  the  general  Hindu  law,  for 
that  law  has  never  been  the  rule  with  them ;  but  they  are 
distinct  bodies  of  law  in  themselves,  co-ordinate  with  that 
larger  body  which  has  been  reduced  to  writing,  and  is  known 
as  the  Hindu  law  properly  so  called. 


*  Seetaram  v.  Mussamnt  Aheeree  Heeranee,  20  W.  R.,  49. 

*  Beg.  V.  Eanon  Goja,  2  Bom.,  117  ;  Uji  r.  Hathi  Lala,  7  Bom.,  A.  0.  J., 
133. 
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Borden  of 
proof  wbere 
custom  b 
pleaded. 


Lbcturb  YI.  Custom  being  usually  in  the  nature  of  an  exception  to  the 
general  law,  the  rule  is,  that  a  party  who  pleads  a  custom 
as  obtaining  in  any  particular  community  or  fiunily  of 
Hindus,  in  derogation  of  the  ordinary  Hindu  law,  must 
prove  its  existence  by  evidence ;  that,  in  the  absence  of 
such  evidence,  the  general  law  shall  prevaiL'  GeneraUy 
q)eaking,  the  correctness  of  this  rule  is  undeniable.  Bat 
the  application  of  this  rule  to  some  cases  may  call  for  a 
word  of  explanation.  Thus,  in  the  case  of  LMfi  MahobuT 
Pershad  v.  Mvssamut  Kund/un  Kowoar  '  (which  has  been 
followed  in  Bombay")  it  has  been  held  by  the  Sgh  Comi^of 
Bengal  that,  in  the  absence  of  evidence  to  show  tiiat  the  law 
of  the  sect  called  the  Jainas  is  different  firom  the  ordinaiy 
Hindu  law,  this  latter  law  shall  be  deemed  applicable  to  them^ 
Now  this  view  can  be  supported  only  on  the  ground  that 
the  Jainas,  before  their  schism,  were  true  Hindus,  and 
as  such  were  governed  by  the  Hindu  law ;  so  that  it  may 
be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that 
the  same  law  governs  them  stilL  And  in  the  case  <rf  tribes 
that  have  never  been  true  Hindus,  and  are  cmly  nominally 
within  the  pale  of  Hinduism,  though  really  observing 
practices  widely  at  variance  with  it,  the  propriety  of  follow- 
ing the  rule  imder  notice  seems  open  to  question. 

Whero  a  custom  does  not  govern  a  tribe  or  a  community, 
but  is  peculiar  only  to  a  single  fiunily,  the  above  rule 
is  moro  strictly  enforced  than  ever.  The  Courts  look  with 
a  jealous  eye  upon  attempts  by  a  single  fiunily  to  make  a 


^  See  Seromah  Umali  v.  Palathan  Vitil  Marya  Goothy  Umah,  16  W.  B, 
(P.  C.)»  47  ;  Rama  Lakhmi  Ammal  v.  Siyananantha  Pernmal,  17  W.  R., 
653  ;  Narajyan  Babaji «.  Nana  Manohar,  7  Bom.,  A.  0.  J.,  176. 

•  8  W.  R.,  116.  *  Bhagrandaa  Tejmal «.  Rajmal,  10  Bom.,  241. 
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law  for  itself;  and  in  some  cases^  they  have  gone  even  so  Lbctubb  yi 
fiur  as  to  deny  the  validity  of  fieimily  customs  in  derogation 
of  the  general  law,  except  as  regards  Rajas  and  Chiefs. 

I  may  observe  that,  in  the  absence  of  evidence  to  the  con- 
trary, it  is  a  presumption  of  Hindu  law  that  a  family, 
migrating  from  one  province  to  another,  retains  its  old 
costoms  f  and  this  presumption  is  founded  upon  the  fact 
that,  notwithstanding  any  change  of  domicil,  the  Hindus, 
as  a  rule,  tenaciously  ding  to  their  old  usages.  It  is  perhaps 
partly  owing  to  this  fact,  that  in  one  and  the  same  loca- 
lity diflerent  customs  may  be  observed  to  prevail  in  differ- 
ent funilies,  while  in  places  widely  distant  from  one  another, 
the  same  customs  may  be  found  to  exist. 

A  custom  may  be  either  peculiar  to  a  single  family,  or  it 
may  be  common  to  a  group  of  families,  the  common  bond 
of  amon  being  residence  in  a  particular  locality,  or  imity  of 
tribe  or  caste,  or  unity  of  creed.  So  that,  the  customary  forms 
of  marriage  in  Hindu  law  may,  for  convenience  of  treat- 
ment, be  divided  into  the  following  classes  :  those  according 
to  fiunily  customs ;  those  according  to  local,  tribal,  or  caste 
customs ;  and  those  according  to  sectarian  customs.  These 
will  be  considered  separately,  and  in  the  order  given  above. 

I  b^in  with  the  customary  forms  of  Hindu  marriage  which  Forms  of 
are  sanctioned  by  the  usages  of  particular  families.     Here  the  ^^d^g  to 
first  question  that  arises  is,  how  far  such  usages,  in  deroga-  *"'  ^  "**^*"* 
turn  of  the  ordinary  law,  are  entitled  to  be  recognized  by  the 

^  BasTaatraY  Kidingappa  v.  Mantappa  Eidingappa,  1  Bom.,  App., 
zItu;  Tan  Chand  r.  Reeb  Bam,  3  Mad.,  57  ;  Madhavrav  Baghavendra  v. 
Balkzishna  Baghavendra,  4  Bom.,  A.  C.  J.,  113;  but  see  Bhau  Nanaji 
IJtpat «.  Smidrabai,  11  Bom.,  249.  « 

*  See  Butchepntty  Dntt  «.  Rajunder  Narain,  2  Moo.  I.  A.,  132  ; 
Ootnm  Chnnder  Bhnttaoharjee  v.  Obhoychum  Misser,  Snth.,  F.  B. 
R,,  67  ;  Koomiid  Ghonder  Boy  v.  Seeta  Kanth  Boy,  t6.,  75  ;  Soorendro 
NaUi  Boy  «.  MiUBamnt  Heeroomonee  Barmonee,  10  W.  B.,  (P.  C),  35. 
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Lecture  VI  Courts.  The  question  has  been  raised  in  connection  with 
the  subject  of  inheritance ;  and  though  in  the  case  of  great 
families,  such  as  those  of  Rajas  and  Chiefs,  the  authori- 
ties are  unanimous  in  upholding  the  validity  of  well- 
established  ancient  kvZdchdr,  or  family  custom,^  there  ap- 
pears to  be  some  difference  of  opinion  about  the  validity 
of  custom  prevailing  in  a  petty  family.  Thus,  the  High 
Court  of  Bombay,  on  one  occasion,  observed,  that  "  it  would 
be  a  dangerous  doctrine  that  any  petty  fiunily  is  at 
liberty  to  make  a  law  for  itself,  and  thus  to  set  aside  the 
general  law  of  the  coimtry  ;"*  and  the  same  view  was  adopt- 
ed both  in  Madras  and  in  Bombay  in  subsequent  cases.' 
But  in  a  recent  case,*  Mr.  Justice  West,  after  a  full  examina- 
tion of  the  authorities  on  the  subject,  has  come  to  the  con- 
clusion that  a  family  custom  of  proved  antiquity,  is  entitled 
to  be  recognized  by  the  Courts,  irrespective  of  the  position 
and  rank  of  the  family  ;  and  this  rule  is,  no  doubt,  in  accord- 
ance with  the  texts  of  Hindu  law,  which  make  no  distinc- 
tion between  great  and  petty  families.  The  truth  is,  that  a 
petty  family  is  not  likely  to  be  able  to  trace  its  customs 
very  far  back,  and  that  a  family  must  be  of  some  position 
and  eminence,  in  order  to  be  able  to  establish  the  antiquity 
of  its  customs ;  so  that  practically,  in  the  majority  of  cases, 
kuldchdr,  such  as  should  have  the  force  of  law,  can  be  estab- 
lished only  in  regard  to  great  families. 

Forms  of  marriage  differ  in  their  minor  details  according 

*  See  Rajah  Baidyanand  Sing^h  v.  Rudranand  Singh,  5  SeL  Rep.,  198 ; 
Rawnt  Urjun  Singh  v.  Rawut  Ghonsiam  Singh,  5  Moo.  I.  A.,  169  ;  BabQ 
Ck)ne8h  Dntt  Singh  v.  Maharaja  Moheshur  Singh,  6  Moo.  I.  A.,  164. 

'  Basvantrav  Kidingappa  v.  Mantappa  Kidingappa,  1  Bom.,  App., 
rlvii. 

'  Tara  Chand  r.  Reeb  Ram,  3  Mad.,  50  ;  Madhavrav  Raghayendia  v, 
3alkri8hna  Raghavendra,  4  Bom..  A.  C.  J.,  113. 

^  Bhau  Nanaji  Utpat  v.  Sandrabai,  11  Bom.,  349. 
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to  the  usiiges  of  diflferent  families.  These  points  of  differ-  Lecture  VI. 
enoe  it  would  be  useless  to  enumerate,  were  it  indeed 
possible  to  do  so.  Even  the  usages  of  great  families,  involv- 
ing important  points  of  departure  from  the  general  Hindu 
law,  however  valuable  as  a  collection  of  facts,  is  hardly 
entitled  to  detailed  enumertion  in  a  course  of  lectures  like 
the  present.  Such  Usages>  when  contested,  shall  have  to  be 
proved  by  evidence.  I  shall  notice  here  only  a  few  of  the 
customs  relating  to  marriage  in  great  families,  which  have 
been  judicially  recognized. 

In  the  Tipperah  Raj  family,  in  addition  to  the  orthodox  T"**e?iii°i^* 
fonn  of  marriage,  there  is  another  form  called  the  aantigH- 
kiia,  which  is  sanctioned  by  custom,  and  which  is  celebrated 
by  the  worship  of  the  goddess  Tripura,  and  the  taking 
of  aanH  (benediction)  water.*  This  form  is  sometimes 
identified  with  the  gandharba  form.  A  woman  married 
by  the  Raja  in  this  inferior  form  is  called  a  Kachua  Ranee, 
and  is  styled  simply  a  Devi,  while  women  married  by  him  in 
the  proper  form  are  designated  Maharanees  and  Mahadevis. 
Mr.  Justice  Morris,  in  his  judgment  in  the  Tipperah  Eaj 
ease,  observes : — *  "  It  is  manifest  that  the  people  of  Tipperah, 
firom  the  Rajah  downwards,  are  very  primitive,  and  that,  in 
their  manners  and  customs,  they  by  no  means  follow  the 
strict  tenets  of  the  Hindu  religion.  The  gandharva  or 
Bantigrihita  form  of  marriage  is  commonly  adopted.  It 
is  simple  in  character  and  requires  little  ceremony.  At 
the  same  time  a  marriage  in  this  form  is  binding  and  per- 
fectly valid.  The  Rajahs  do  not  appear  to  have  been  parti- 
cular in  their  choice  of  wives.     In  page  266,  we  learn  that 


^  See  Ghnckrodhaj  Thakoor  r.  Beer  Chander  Joobraj,  1  W.  B.,  194. 
*  Bajknnuur  Nobodip  Chondro  r.  Rajah  Birohund^ra,  26  W.  B.,  414. 
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Lecture  VI.  a  previous  Rajah,  Ramganga  Manikhya,  was  the  son  of  a 
slave  girl  (or  Kachua)." 

In  Rajah  Nugemdur  Narain  v.  Rughoonath  Narain  Dey^ 
the  plaintiff,  as  the  eldest  son  of  the  Rajah  of  FooBcoo- 
sunah,  in  the  district  of  Manbhum,  claimed  the  estate  of  his 
late  father.  The  defendant,  a  younger  son  of  the  late  Rajah, 
resisted  the  claim  on  the  ground  that  the  plaintiff's  motiier 
was  a  begurbhati  wife  of  the  late  Rajah, — ^that  is, one  in  whose 
hands  the  Rajah  would  not  take  cooked  rice,  owing  to  the 
inferiority  of  her  father  s  family  ;  and  that,  by  a  custom  of 
the  family,  the  son  by  such  a  wife  was  not  entitled  to  the 
estate.  The  High  Court  of  Bengal  considered  the  custom 
not  proved,  and  held  that  there,  was  no  distinction  between 
legitimate  children  bom  of  mothers  belonging  to  the  same 
great  caste  of  Kshatriyas.  It  would  appear  from  this  case 
that  it  is  customary  with  the  Rajahs  in  the  Jungle 
Mehals  to  marry  women  belonging  to  inferior  grades  of  the 
ELshatriya  caste,  who  are  styled  Ranees  and  regarded  as 
lawful  wives  in  every  respect. 

Custom  among     The  marriage  customs  of  the    Uriya  Rajahs  and  Ghie&, 

Uriya  Chiefs.  , 

are  given  in  the  compilation  known  as  the  F^Mshis  Sawal, 
or  twenty-five  questions,  put  by  the  Superintendent  of 
the  Tributary  Mehals  in  1814  to  the  leading  Rajahs  in  the 
Tributary  Mehals,  with  their  answers  to  the  same.  The 
following  is  the  substance  of  these  customaiy  rules : — 

The  Rajahs  may  have  a  plurality  of  wives,  there  being 
sometimes  as  many  as  seven,  the  first  being  styled  the  Pat 
Ranee,  or  Bara  Pat  Maha  Daee,  and  the  others  simpty 
Ranees." 


»  W.  R.  (1864),  20. 

*  Paohis  Sawal,  Q  and  A.,  I  and  IL 
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A  Rajah  generally  marries  in  his  own  caste ;  but  when  Lectturk  VI. 
marriage  in  the  same  caste  is  not  procurable,  he  may 
marry  a  girl  of  a  different  caste  in  the  phulbtha  form, — 
that  is,  a  form  of  marriage  contracted  by  the  ceremony 
of  putting  a  garland  roimd  the  neck  of  the  woman,  or  by 
exchange  o{  garlands.^  A  woman  married  in  this  form  is 
called  a  Phvlhibahi  as  distinguished  from  a  Ranee. 

In  some  kUlaha  or  states,  the  son  of  the  Pat  Ranee  is  the 
preferential  heir  to  the  Raj,  and  in  his  default,  the  eldest 
among  the  sons  of  the  other  Ranees  succeeds.  But  in  other 
killaha  the  eldest  son  of  the  late  Rajah,  whether  he  be  bom 
of  the  Pat  Ranee  or  of  any  other  Ranee,  succeeds  to  the 


In  the  former  class  of  states, — ^that  is,  those  in  which  the 
son  of  the  Pat  Ranee  is  preferred  to  the  sons  of  other  Ra- 
nees,— ^the  son  bom  of  the  phulbibahi  wife  succeeds  in  default 
of  sons  by  Ranees ;  and  even  the  son  bom  of  a  con- 
cubine is  entitled  to  succeed  in  the  absence  of  certain 
male  relations  in  the  agnatic  line.  But  in  the  latter 
class  of  states,  the  succession  of  the  phvZbibaJiia  son  is 
postponed  in  favour  of  the  brother,  his  son,  and  certain 
otiier  males  in  the  agnatic  line,  while  the  son  of  the  con- 
cubine has  no  claim  to  the  succession.' 

Formerly  it  was  usual  for  the  Ranees  to  become  satis. 
The  surviving  Ranees  are  entitled  to  maintenance,  but 
never  to  the  succession.^ 

The  Pachis  Sawal  has  been  always  received  as  an  autho- 
rity, and  upon  the  basis  of  such  authority,  the  validity  of 
the  phulhiha  form  of  marriage,  and  the  rights  of  the  sons  of 


•  Paohi8  Sawal,  Q.  and  A.,  VII  and  VIII. 

•  Ibid,  Q.  and  A.,  IV  and  V. 

•  Ibid,  Q.  and  A.,  X  and  XII.  *  Ibid,  Q.  and  A.,  IX. 
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Lecturr  VI.  ii^Q  phidbibahis  and  of  concubines,  have  been  recognized  by 

our  Courts/ 
ri^T'a^oT""  I  shall  now  consider  the  different  forms  of  marriage 
tl'i^ai*,  iTn^d^*  according  to  local,  tribal,  and  caste  customs.  These  also  are 
caste  customs.  ^^  numerous  to  admit  of  an  exhaustive  enumeratioar 
Nor  are  they  all  necessary  to  be  noticed  in  a  course  of  lec- 
tures on  the  Hindu  law  of  marriage,  for  several  of  the  half- 
civilized  Indian  tribes  do  not  at  all  come  within  the  pale  of 
Hinduism,  and  are  never  regarded  as  Hindus.  I  shall 
only  notice  some  of  the  most  important  of  these  forms, 
which  obtain  among  people  who  are  Hindus  or  who  have 
adopted  Hindu  practices  more  or  less.  I  may  tell  you  tiiat, 
as  a  general  rule,  deviations  from  the  ordinary  Hindu  law 
of  marriage  are  to  be  found  only  among  the  aboriginal 
tribes  and  the  lower  classes  of  Aryans ;  and  they  are  to  be 
met  with  among  the  higher  castes  of  Aryans,  only  where 
(as  in  Southern  India)  they  are  surrounded  by  non-Aiyan 
influence. 

To  begin  with  Bengal  Here  custom  takes  the  place  of 
the  general  law,  chiefly  in  Assam,  Euch  Behar,  the  Santa! 
Parganas,  and  Chota-Nagpore,  and  occasionally  among  cer- 
tain tribes  in  other  parts  of  the  country.  The  Assam  valley, 
which  has  been  rendered  sacred  by  the  famous  temple  of 
Eamakhya,  has  long  been  the  seat  of  Hindu  influence ;  and 
according  to  Wilson,*  it  has  been  in  a  great  degree  the 
source  from  which  TantHk  innovations  have  proceeded. 
Nevertheless  it  has  retained  its  primitive  customs  in  regard 
to  marriage.     Among  the  agricultural  classes  of  some  tribes. 


Customs  of 
Bengal. 


THbesof 
Assam. 


*  See  Prandhar  R07  o,  Ramohender  Mongrraj,  S.  D.  A.  R.  for  1S61, 
p.  16  ;  Darrap  Singh  Deo  v,  Buzzurdhar  Roy,  2  Hay,  335  ;  Rnngadhor 
Norendra  v.  Juggumath  Bhromnrbor  Roy,  1  Joygobind  Shome*t  Law 
Reporter,  92.  *  Preface  to  the  Vishnu  Parana,  p^  lyit 
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who  are  not  very  particular  in  following  the  Brahmanical  Lbcturb  VI. 
ritual,  the  interchange  of  the  pan-leaS  constitutes  the  cere- 
mony of  marriage,  and  the  tearing  of  a  2>a7i-leaf  by  the 
husband  and  the  wife  indicates  dissolution  of  their  union.' 
Among  some  tribes,  there  is  a  mock  fight  for  the  bride, 
between  her  party  and  the  bridegroom's,  which  ends  in  the 
success  of  the  latter,  and  then  the  bridegroom  pays  a  price 
for  the  bride,  in  the  shape  of  a  present  to  her  father.'  The 
marriage-tie  is  rather  lax  in  this  part  of  the  country ;  and 
tiiere  is  a  reported  case  from  Assam,'  in  which  it  seems  to 
have  been  held  that,  according  to  the  custom  of  the  commu- 
nity to  which  the  parties  belonged,  a  girl  might  marry  again 
in  the  lifetime  of  her  husband,  if  he  failed  to  perform  a 
second  ceremony  called  santibia,  corresponding  to  the  cere- 
mony of  garbhadJuin,  and  neglected  her  for  a  long  time. 

Among  the  Koch,  who  claim  kindred  with  the  Aryan  The  Koch. 
Hindus,  but  are  really  a  tribe  of  non- Aryan  origin,  mar- 
riages are  usually  settled  by  the  mothers,  and  not  by  the 
fiftthers,  when  the  parties  are  young ;  and  widows  are  per- 
mitted to  remarry.* 

Among  the  Santals,  who  can  hardly  be  called  Hindus,  The  Sanuii. 
and  who  only  in  certain  places  have  partially  adopted 
Hindu  practices,  the  marriage  customs  have  very  little  in 
common  with  those  of  the  Hindus.  The  practice  of  child- 
marriage  is  strongly  condemned ;  boys  are  seldom  married 
before  sixteen ;  and  the  ordinary  nubile  age  for  a  girl  is 
fifteen.  Young  men  and  maidens  freely  mix  with  one 
another,  and  freedom  of  selection  is  allowed  to  the  par- 
ties, though  it  is  considered  more  respectable  if  the  match 

^  Dalton*B  Deacriptive  Etiinology  of  Bengal,  p.  86. 
«  Ibid, 

*  Bodlohand  Kolita  v.  Janokee,  25  W.  R.,  386. 

*  Dalton'B  DeBoripUye  Ethnology  of  Bengal,  p.  91. 
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LEcru&B  Vl.  is  settled  by  their  parents  or  guaxdiaiis.  A  price  (generally 
five  rupees)  is  paid  for  the  bride ;  and  the  essential  part  of 
the  nuptial  ceremony  consists  in  the  sindwrdan,  or  the 
painting  of  the  bride  s  brow  with  vermilion,  and  the  social 
meal  which  the  bridegroom  and  the  bride  eat  together; 
after  which  the  bride  ceases  to  belong  to  her  fietther's  dan, 
and  becomes  a  member  of  her  husband's  family.  The  cere- 
mony of  messing  together,  you  will  observe,  is  not  peculiar 
to  the  Santals,  but  resembles  the  Roman  confarreatio,  and 
a  corresponding  ceremony  in  the  Hindu  nuptials.  The 
Santal  always  honors  his  wife ;  and  polygamy,  though  not 
absolutely  prohibited,  is  practised  only  under  exceptional 
circumstances,  such  as  barrenness  of  the  first  wife.  Divorce 
is  not  common,  and  can  only  be  allowed  with  the  consent 
of  the  husband's  clansmen.^ 
Tribes  of  Amoni?   the    Kisans,'   the    Bhuiyas,'   and    the  Hos*  of 

i>or«*  Chota-Nagpore,  persons  are  not  married  until  they  attain 

maturity.  Among  some  of  these  tribes,  unmarried  yoimg 
men  and  women  are  allowed  freely  to  mix  with  one  another, 
and  considerable  freedom  is  allowed  to  the  parties  in  the 
selection  of  their  partners. 

A  price  has  generally  to  be  paid  for  the  bride.  Aa  with 
the  Santals,  eating  the  same  meal  together  is  the  principal 
ceremony  in  marriage,  so  with  the  Hos,  drinking  beer  to- 
gether constitutes  the  chief  nuptial  rite.  Among  some  of 
the  Chota-Nagpore  tribes,  remarriage  of  widows  is  allowed, 
and  the  practice  of  taking  to  wife,  in  the  aagai  form,  an 
elder  brother's  widow,  is  common.* 


*  See  Dalton's  Descriptive  Ethnology  of  Bengal,  pp.  215,  216  ;  Hun- 
ter 8  Annals  of  Rural  Bengal,  pp.  205.  208. 

*  Dalton*B  Besoriptive  Ethnology  of  Bengal,  p.  132. 

*  Jbid,  p.  142.  ♦  Jbid,  pp.  192,  193.  «  Jbid,  p.  138. 
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The  validity  of  the  aagai  marriage  among  one  of  these  Lecture  VI. 
tribes,  has  been  recognized  in  a  reported  case/  in  which  it 
has  been  further  held  that  there  is  no  distinction  in  point 
of  heritable  right  between  a  son  by  a  aagai  and  one  by  a 
hiahi  wife. 

The  Eurmis  in  some  places  as  in  Singbhiun,  observe 
the  siligular  but  highly  significant  practice  of  making 
the  married  pair  mark  each  other  with  blood  drawn 
firom  their  little  fingers,  as  a  sign  that  they  have  become 
one  flesh.  This,  according  to  Dalton,*  is  probably  the 
origin  of  the  universal  practice  in  India,  of  marking  the 
bride  with  siTidur  or  red  lead.  Among  the  Kurmis,  widows 
are  allowed  to  marry  again. 

Amxmft  the  Jats  in  the  North- Western  Provinces,  Kurao  Customa  of  th« 

^  .  North-West 

Dhwreecha,  or  the  marriage  of  a  widow  with  the  younger  and  the  Pun- 
jab. 

brother  <tf  her  deceased  husband,  is  common,  and  is  recog- 


as  lawful ;  and  the  children  bom  of  such  marriage 
are  considered  legitimate,  and  are  entitled  to  inherit  their 
father^s  estate  equally  with  other  sons.' 

In  the  Punjab,  custom  to  a  great  extent  takes  the  place 
of  law ;  and,  accordingly,  by  the  Punjab  Laws  Amendment 
Act  (XII  of  1878),  a  1,  it  is  expressly  provided  that  cus- 
tom, not  being  contrary  to  justice,  equity,  and  good  con- 
flcienoe,  shall  be  the  rule  of  decision  in  matters  relating  to 
marriage,  betrothal,  and  the  like.  The  compilation  styled 
"  Principles  of  Law,"  published  in  1854  for  the  guidance  of 
Judicial  Officers  in  the  Punjab,  may  be  taken  as  furnishing 
some  evidence  of  local  usages ;  and  Section  VI  of  that  compi- 
lation refers  to  some  of   the  customs  of  the  Punjab   in 


*  Radaik  Ghaserain  v,  Budaik  Pershad  Sing,  Marah.,  644. 

*  Descriptive  Ethnology  of  Bengal,  pp.  220,  319. 

'  See  Poorxm  Mull  v.  Toolsee  Ram,  5  N.  W.  P.  H.  C.  R.  (1868),  p.  350. 

Q  2 
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Cantoms  of  the 

Bombay 

Presidency. 


Parties  to 
marriage. 


LBCTVBSi  VI.  relation  to  marriage.  Of  these,  I  may  notice  one«  namely, 
that  marriage  solemnized  during  the  infancy  of  one  of  the 
parties,  and  not  consummated,  is,  in  some  cases,  deemed 
revocable,  tiiough  the  party  revoking  it,  would  be  liabe  to  an 
action  for  damages ;  and  the  husband  in  such  ca^es  is  not 
deemed  entitled  to  the  custody  of  the  wife.^ 

In  tiie  Presidency  of  Bombay,  the  customajy  law  of  mar- 
riage, especially  amcHig  the  inferior  castes,  dii£^  consider- 
ably from  the  general  Hindu  law  on  the  subject;  The  prin- 
cipal feature  of  the  difference  consists  in  th^e  oaste-cw^ 
toms  freely  allowing  divorce  and  remarriage  o£  widows  and 
divorced  wives.  So  well  established  is  this  custpiQ:  of  re- 
marriage, that  the  prohibition  against  remarriage  ot  widows 
in  the  Kali  age,  is  held  in  the  Western  Presidency  i^ot  to 
apply  to  Sudras.'  The  second  marriage  of  a  wife  or  widpw 
is  called  pat  by  the  Mahrattas,  and  TuUra  in  Guaem^*' 
Much  valuable  information  regarding  the  customs  cf  diffei^eiit 
castes  in  the  Bombay  Presidency  is  collected  in  Steele's:  L^w 
and  Custom  of  Hindoo  Castes,  which  has  always  been 
accepted  as  an  authority  by  the  Courts.^ 

The  grounds  of  ineligibility  for  marriage  according  tp  these 
caste-customs,  are  generally  speaking  the  same  as  those  under 
the  ordinary  Hindu  law.  The  parties  must  be  of  the  same 
caste,  of  different  gotras,  and  not  related  within  the  prohib- 
ited degrees.  But  the  prohibited  degrees  are  different  fix)m 
those  prescribed  by  the  ordinary  law,  ai^d.  are  somewhat 
different  for  different  castes.  Among  severed  castes^  a 
brother's  children  may  marry  a  sister's  children,*    As  to  the 


^  See  Jewan  c;.  Sundhee,  5  Punjab  Record,  9 ;  cited  in  2  Rattigtui*R  Set- 
lect  Cases  in  Hindu  Law,  p.  B8r>. 

*  Steele*8  Law  and  Custom  of  Hindoo  Castes,  p.  26.  '  Ihid. 

*  See  for  instance  Rahi  o.  Gk)vind,  I.  L.  R,  I  Bomb..  114. 

*  St<jcle'8  Law  and  Custom  of  Hindoo  Castes,  pp.  163.  346,  317. 
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validity  (rf  a  girl's  marrils^  without  her  pfurents'  consent,  Lecture  VI. 
there  m  soMe  differe&oe  of  o{>kiion.^    Genially,  a  girl  is 
required  to  be  maihrie^  before  ekar^s  (puberty),  bui  in  some 
of  tiie  inferior  castes  la  ditfet^nt  rule  obtams  * 

Bdtrothinent,  calliBd  mdngni,  is  VritK  seine  castes  irrevo-  Detrothment. 
cable  except  for  just  cisius^ ;  while  according  to  others,  it  caA 
he  b^keh  off  by  mutual  cotisent.'  It  has  beiBn  held,  how- 
ever, that  sipecifi6  performance  of  a  contract  of  betrothal 
cannot  be  enforced  ;^  and  this  is  now  the  i*ule  laid  down  by 
the  Specific  ReUef  Act.*  Where  the  contract  is  Inroken  off 
through  the  fault  of  either  party^  the  oUier  is  entitled  to  a 
Fetuta  of  the  jewels  and  other  presents,  as  well  as  to  eom- 
petisation.* 

Among  the  inferior  casted,  when  the  husband  and  the  Divorce— 
wife  lure  found  to  belong  to  different  castes,  or  to  the  same  ^«™»''"»e^ 
gatra,  if  the  discovery  is  made  before  shanee,  or  eveh  after 
shanee  but  befote  the  birth  of  children,  the  husband  may 
give  the  wife  a  dutr  chittiy  or  deed  of  divorce^  and  she  would 
then  be  competent  to  marry  another  in  the  pat  form/  So,  on 
the  discovery  of  the  huaband's  impotence  before  ahanee, 
the  wife,  by  tiie  custom  of  certain  castes,  may,  with  the  con- 
cujttence  of  the  caste  assembly,  obtain  a  divorce,  and  contract 
pat  marriage.*'  But  the  Courts  have  refused  to  recognize 
the  authority  of  the  caste  assembly  to  grant  divorce,  and 
they  have  also  refused  to  admit  the  validity  of  any  custom 


>  Steele^B  Law  and  Custom  of  Hindoo  Castes,  pp.  163,  348,  349. 

«  Jhid,  pp.  162,  347. 

»  Ibid,  pp.  160,  343—346 ;  1  Morley's  Digest,  pp.  287,  288,  pis.  3—7, 10. 

«  Umedkika  v.  Nagindas  Narotamdas,  7  Bom.,  O  0.  J.,  122. 

*  See.  21 ,  cL  (5)  (iUnstration). 

•  Sleele,  pp.  161,  844,  345,  361  ;  Atmaram  Kesoor  v.  Sheolal  Malook- 
Ghnnd,  1  Borr.,  358,  oited  in  1  Morley's  Digest,  p.  287,  pi.  2. 

'  Steele,  p.  166,  •  i*«W,  167. 
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Lkcture  YI.  which  allows  divoroe  without  the  consent  of  the  husband,  on 
the  ground  of  its  being  an  immoral  custom,  and  being 
opposed  to  the  spirit  of  the  Hindu  law.^  Where  the 
diYorce  is  obtained  by  mutual  consent,  the  ceremony 
accompanying  it  consists  in  the  husband  breaking  the  wife's 
neck  ornament,  and  giving  her  a  char  chitti* 

In  addition  to  impotence,  irregularity  in  marriage,  and 
mutual  consent,  ill-treatment  is  a  ground  of  divorce  with 
certain  castes.* 

The  ceremonies  of  pat,  or  remarriage,  are  different  firom 
those  of  marriage.^  The  remarriage  of  a  wife  is  con- 
sidered less  honorable  than  that  of  a  widow.  Women, 
whether  widows  or  wives,  become  lowered  in  social  position 
by  remarriage,  and  are  excluded  from  preparing  food  at  sacri- 
fices, and  from  being  present  at  marriages.^  A  woman  by 
remarriage  loses  also  all  her  rights  over  her  first  husband's 
property.'  She  looses  likewise  her  right  to  the  custody  oE 
her  children  (except  infants)  by  the  first  husband.^ 

Children  by  pai  are  equally  legitimate  with  those  by 
marriage,  and  inherit  equally  with  them.^  But  before  the 
passing  of  Act  XY  of  1856,  a  wife  by  lagna  (i,  e.,  one  mar- 
ried when  a  maiden)  had  higher  rights  than  one  maniedbv 
pcU.    Renu^rriage  of  widow^beh^however.  now  legali^ 

*  Reg.  o.  Sambhu  Raghn,  I.  L.  R.,  1  Bom.,  847  ;  Rahi  v.  GoHnd,  ihid, 
116 ;  Narayan  Bhartiii  v.  Laving  Bharthi,  I.  L.  R.,  2  Bom.,  liO ;  Bag.  v 
Karaan  Goja,  2  Bom.,  117 ;  Uji  v.  Hathi  Lain,  7  Bom.,  A.  0.  J.,  183 ; 
Djaram  Doolubh  r.  Baee  Umba,  cited  in  8  Morley'a  Digest,  181. 

*  Steele,  pp.  168, 169. 

*  Kaaeeram  Kriparam  v,  Umbaram  Horeeohnnd,  1  Borr.,  887,  oited  in 
1  Merit's  Digest,  p.  289,  pi.  14. 

*  Steele,  pp.  364,  365.  •  Ibid,  p.  169. 

*  Ibid,  p.  169.  '  Ibid,  pp.  169,  365. 

*  Ibid^p^.  179,  377.  In  1  W.  andB.,  59— 61 ,  a  different  rnle  is  up- 
parently  laid  down,  bat  the  Bombay  High  Court,  in  Rahi  v,  Gobind 
(I.  L.  R..,  1  Bomb.,  116),  accepted  the  rule  given  above  aa  correct. 


CUSTOMS  OF  SOUTHERN  INDIA.  245 

by  that  Act,  a  wife  married  when  a  widow  has  equal  rights  Lecture  VI. 
with  a  lagTia  wife/ 

The  difference  between  the  customary  law  of  marriage  9"*'^"****' 
and  the  general  Hindu  law  on  the  subject,  is  nowhere  so  ^"^^"- 
considerable  or  so  strongly  marked  as  in  Southern  India ; 
and  the  reason  is  obvious.  The  Hindu  law  was  originally 
intended  for  the  iir^os,  or  the  people  inhabiting  Aryavai*ta, 
that  is,  the  tract  of  coimtry  lying  between  the  Eastern  and 
the  Western  ocean,  and  the  Himalaya  and  the  Yindhya 
moimtains.  Within  the  region  thus  bounded,  which  is  said 
to  differ  widely  from  the  land  of  Mlechchas,  the  three 
twice-born  classes  are  required  by  Manu  invariably  to  dwell ; 
and  even  the  Sudra  is  not  permitted  to  sojourn  outside 
this  r^on,  except  when  distressed  for  subsistence.' 
Though  this  injunction  of  Manu  has  not  been  stiictly 
observed,  and  Aryan  Hindus  of  all  castes  have  settled  in 
the  southern  provinces,  they  form,  according  to  most  com- 
petent judges,  only  a  small  portion  of  the  entire  population 
of  those  provinces  f  while  the  majority  of  the  people  are 
the  descendants  of  the  aboriginal  tribes.  This  preponderance 
of  the  aboriginal  element  in  the  population  has  led  to  the 
preservation  of  a  large  body  of  primitive  customs ;  and  the 
so-called  Hindu  tribes  of  the  Madras  Presidency  observe 
practices  widely  at  variance  with  those  of  real  Hindus. 

"The  Brahmins,"  says  Ellis  in  one  of  his  letters*  to  Sir 
T.  Strange, "  in  introducing  into  this  part  of  India  their 
laws  and  religion,  were  obliged  in  many  things  to  conform 
to  the  opinion  of  the  aboriginal  inhabitants,  though  in  many 
instances  immediately  opposed  to  their  prejudices;  hence  the 
Sudra  high  priests  in  most  of  the  Siva  Pagodas  on  this 

*  1  W.  and  B.,  89—98.  «  Manu,  II,  21—24. 

*  See  Nel8on*8  View  of  the  Hinda  Law,  kc.  Oh.  IV.     *  2  Strange,  162. 
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LuoTURB  YI,  coast,  the  indiscriminate  female  inteix^ourse  and 
in  the  female  line  in  Malabar,  the  primogeniture 
to  landed  estates  among  the  Vdmavfon  and  other  tiortliem 
tribes,  the  exclusion  of  widows  ftx)m  succession  even  ainoli|^ 
the  Brahmins,  &a ;  the  truth  being,  that  the  law  of  the 
SmrUiSy  unless  under  various  modifications,  has  never  been 
the  law  of  the  Tamil,  and  cognate  nations/' 

Speaking  of  these  tribes,  Mr.  Justice  Holloway  is  report^ 
ed  to  have  said, — ^  ^'  I  must  be  allowed  to  add  iiAi  I  feel 
the  grotesque  absurdity  of  applying  to  these  Maravars  th« 
doctrine  of  Hindu  Law.  It  would  be  just  as  reasonable  Id 
give  them  the  benefit  of  the  FeudiJ  Law  of  real  property^ 
At  this  late  day  it  is,  however,  impossible  to  act  upon  otte's 
consciousness  of  the  absurdity.  I  would  not,  however^  b^ 
supposed  to  be  unconscious  of  it."  These  words  of  that 
learned  Judge  have  not,  it  seems,  been  altogether  without 
effect.  They  have  invited  inquiry  into  the  propriety  of 
applying  the  Hindu  law  contained  in  the  Sanskrit  law- 
books to  the  soHcalled  Hindus  of  the  Madras  PtesideAcy. 
And  it  has  since  been  expressly  provided  by  the  Madras  Civil 
Courts  Act,  1873,  s.  16,  that  if  there  be  any  custom  having 
the  force  of  law  and  governing  the  parties,  the  same  shall  be 
the  rule  of  decision  in  cases  regarding  marriage  and  certain 
other  matters. 

Prohibited  gy  ^^^  customary  law  of  Southern  India,  the  prohibi- 

tion of  intermarriage  between  collaterals  is  reduced  within 
very  narrow  limits.  The  only  collateral  relations  thl^t  IM 
held  prohibited  to  be  taken  in  marriage  by  a  man,  are,  his 
sister,  father^s  sister,  mother's  sister,  brother's  daughter, 
mother's  sister's  daughter,  and  father's  brother's  daughter; 
but  the  marriage  of  a  man  with  his  sister's  daughter,  or 

*  In  his  judgment  in  Eattama  Nachiar  v.  Dorasinga  Terar,  6  Mad.,  841. 
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moth^'s  brother's  daughter,  or  father's  siBter's  daughter,  is  Lectubk  vi. 
usual  in  all  classes,  even  among  Brahmaos/  This  laxity 
HI  the  law  of  prohibited  degrees  seems  to  have  been,  ia 
exi8tc»€;9  from  very  early  times,  and  has  been  noticed  by 
Hindu  sages  and  eommentators.  Thus  Baudhayana,  quoted, 
in  the  Jkafidb^amwi  Chapter  of  the  Smriti  Chandrika,  says, 
marriage  with  one's  maternal  imcle's  or  paternal  undie  s 
daughter  is  common  in  the  South ;  and  so  Briha^pati.' 
This  custom  of  the  South  is  also  noticed  in-  the  Yyavahara 
Mayukha.*  Sllis.  is  of  opinion  that  intermarriage  with  the 
motib^'s  brother's  daughter,  if  she  exist,  is  considered  ia- 
cumbent^  This  is  not  quite  correct;  but  marriage  with 
such  a  relatiye  is  considered  most  desirable,  as  in  that  case 
the  I3dtatioo0  between  the  mother-in-law  and  daughter-inr 
law  are  thought  likely  to  be.  of  the  most,  amicable  kind. 

Among    the    lower    classes  of  Sudras,  marriage    with  Different  forms 

of  marriage. 

Sunalea  who  have  lived  in  concubinage  is  allowed ;  and  the 
law  of  legitimacy  among  some  of  these  caisiies,  resemblea  tha 
Scotch  law  on  the  subject, — children  begotten,  be&re  mar- 
riage being  legitimized  on  the.  marriage  of  the  parents.^ 

Several  of  the  castes  openly  practise,  polyandry..  Thus, 
amangthe.  Tottiyars  (a  Telugu  caste),  it  is  customary  with> 
women  after  marriage  to  cohabit  with  their  husband'^^ 
broilers  and.  near  relatives.  So  the  Kallars  of  the  Madura 
Diistiicrt  allow  at  woman  to  have  simultaneously  ten,  eight, 
six  or  two  husbands,  wlio  are  all  held  to  be  tha  £ftt^ers 
jointly  and  severally  of  any  children  that  may  be  bom  of 
her/ 

■  See  CuiuiiDgham*8  Digest  of  Hindu  Law,  paraa.  70— 72,  and  note. 

*  See  Nelaon'R  View  of  the  Hindu  Law.  &c.,  pp.  116;  116: 

*  Gh.  I,  See.  1, 1.3.  <  2  Strange,  ir,5. 
^  Strangers  Mauual  of  Hindu  Law,  Ch.  II.,  paraa  40,  41. 

*  Nelson *8  View  of  tho  Hindu  Law,  Ac.,  pp.  141, 142. 
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Lbcturk  VI.  «  ^  extraordinary  custom,"  says  Nelson,  "  appears  to 
prevail  amongst  the  Yellalars  of  Caroor,  of  fathers  getting 
adult  women  as  wives  for  their  infant  sons,  and  themselves 
cohabiting  with  those  women  and  begetting  on  their  bodies 
children  who  are  afiiliated  to  the  infant  husbands.  When 
the  infant  husbands  grow  up,  they  find  wives  for  the  male 
children  affiliated  to  them,  and  cohabit  with  those  wives, 
and  so  the  custom  goes  on/*^ 

MaUbariaw.  ^q  Malabar  law  of  marriage,  which  freely  permits 
polyandry,  is  a  most  singular  system.  Excepting  Brah- 
mans  and  a  few  other  castes,  it  obtains  among  the  people  of 
Malabar  generally.  In  this  system,  "the  females,"  says 
Mr.  Strange,  "  before  attaining  maturity,  go  through  a  form 
of  marriage,  the  bridegroom  not  necessarily  taking  the  posi- 
tion of  husband.  After  maturity  they  may  consort  with 
whom  they  please,  and  with  as  many  as  they  please,  provided 
that  the  connexion  be  with  members  of  their  own  or  some 
higher  caste."  In  consequence  of  this  promiscuous  cohabit- 
ation, parentage  is  not  generally  ascertainable  in  the  male 
line ;  and  inheritence  runs,  therefore,  in  the  female  line. 
The  children  of  a  man  are  not  his  heirs ;  his  sisters,  sisters' 
children,  and  others  related  to  him  in  the  maternal  line 
succeed  to  his  estate.' 

The  origin  of  this  practice  of  poljrandry  and  of  this  rule 
of  descent,  termed  MaruTruikataya/m,  or  nepotism  in  the 
female  line,  is  sought  to  be  accounted  for  thus : — 

It  is  alleged  that  Parasurama,  the  first  king  of  Malabar, 
having  introduced  Brahmans  into  the  district,  and  given 
them  possessions  therein,  with  a  view  to  prevent  divi- 
sion of  their  estates,   ordained  that   they  should  vest  in 


'  Nelson  8  View  of  the  Hindu  Law,  5cc  ,  p.  144. 
'  See  Strangers  Manual  of  Hindu  Law,  Oh.  XIII. 
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the  eldest  brothers,  and  that  the  eldest  brothers  alone  should  Lecture  VL 
be  permitted  to  marry.  The  younger  brothers  were  allowed 
to -consort  with  women  of  lower  castes;  but  the  offspring  of 
these  irregular  unions,  not  being  legitimate,  could  neither 
rank  as  Brahmans,  nor  be  heirs  to  their  fathers ;  and  they 
could  inherit  only  from  their  mothers.  Gradually  this 
system  of  irregular  intercourse,  with  its  peculiar  rule  of 
inheritance  in  the  maternal  line  spread  itself  among  the 
inferior  castes,  and  in  time  became  general  among  them/ 

The  truth,  however,  is,  that  the  custom  was  never  intro- 
duced by  the  Brahman  settlers,  but  is  the  relic  of  a 
primitive  practice. 

Under  a  system  so  singular  as  this,  the  family  group 
must  necessarily  be  of  a  type  different  from  the  ordinary 
one.  It  is  termed  a  tarawad,  of  which  the  remotest  kin- 
died  is  acknowledged  to  be  a  member,  if  living  imder  the 
authority  of  the  head  of  the  family,  and  taking  part  in  its 
religious  observances.  The  eldest  male  member  of  what- 
soever branch,  is  the  head  of  the  tarawad,  and  is  termed 
the  Kamaven,  and  the  other  members  are  called  Anand- 
raven.  The  kamaven  has  entire  control  over  the  affairs 
and  the  property  of  the  family,  and  no  member  has  the 
right  to  enforce  partition  of  his  share  of  the  family  property .« 

The  guardianship  of  children  under  the  Malabar  law 
belongs  to  their  kamaven,  and  not  to  their  father.  In  a 
reported  case,*  in  which  the  Civil  Judge  had  removed  two 
children  from  the  custody  of  their  kamaven,  and  placed 
them  under  the  guardianship  of  their  father,  on  appeal,  the 
High  Court  of  Madras  observed :  "  In  the  present  case,  by 
the  principles  of  the  law  of  Malabar,  the  mother  herself 

'  See  Stran^e's  Manuia  of  Hindu  Law.  Gh.  XIII.  *  Ibid. 

*  Tbathu  Bapnttj  v,  Chakayath  Chathu,  7  Mad.,  179. 

H   2 
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Lbctubb  VI.  while  alive  and  her  children  too  were  under  the  guardian- 
ship of  the  head  of  the  family — ^the  Eamaven.  Their  posi- 
tion was  precisely  analogous  to  that  of  the  members  of  a 
Roman  family  under  the  pcUria  potestas.  The  EjumaTen 
is  as  much  the  guardian  and  representative,  for  all  pur- 
poses of  property,  of  every  member  within  the  taiawad,  as 
*  the  Roman  father  or  grandfather. 

"  Moreover,  the  relation  of  husband  and  wife  does  not,  in 
Malabar,  disturb  this  condition.  These  children  have  no 
claim  whatever  upon  the  property  of  their  &ther,  but  their 
rights  are  entirely  in  that  of  their  Eamaven's  fiaxnily. 
There  is  no  doubt  at  all  that  he  was,  during  the  mother^s 
lifetime,  and  continues  to  be,  after  her  death,  the  legitimate 
guardian  of  these  children,  and  that  the  father  has  by 
positive  law  not  the  smallest  right  to  their  custody." 

In  a  system  of  promiscuous  intercourse  like  that  in 
Malabar,  the  ordinary  state  of  widowhood  is  necessarily 
unknown.  Nor  does  the  married  state,  or,  more  properly 
speaking,  the  state  of  alliance  with  males,  effect  any  change 
in*a  female's  relation  to  her  family.  Whether  so  allied  or 
not,  she  continues  alike  a  member  of  her  family,  and  lives 
under  the  tarawad  roof* 

Caoarese  law.  The  law  of  Canara,  called  the  Aliya  SarUana*  law,  is 
similar  to  that  of  Malabar,  with  only  this  difference,  that 
the  principle  that  inheritance  vests  in  the  females  in  pre- 
ference to  the  males,  is  more  completely  carried  out  in  prac- 
tice in  Canara,  where  the  management  of  property  vests 
generally  in  females,  than  in  Malabar,  where  the  office  of 
kamaven  is  commonly  held  by  males.' 

'  Strangers  Manual  of  Hindu  Law,  Oh.  XIII. 

'  From  Kamatic  Aliyaf  *  son-in-law,*  and  Sanskrit  santana  'offsprinsr.* 
*  See  Mnnda    Chetfei  v.  Timmaju  Hensu,    I  Mad.,  S88;    Strmnge's 
Manual  of  Hindu  Law,  3nd  ed.,  para.  404. 
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It  has  been  held  by  the  High  Court  of  Madras,  in  the  Lxctubb  yi. 
case  of  Subhu  Hegadi  v.  Tangu.,^  that  a  female  member 
of  a  £unily  governed  by  the  Aliya  Santana  law,  while 
living  with  her  husband  apart  from  her  fiGunily,  is  not 
entitled  to  maintenance  out  of  the  income  of  the  family 
property.  Touching  the  nature  of  the  marriage  relation 
onder  the  Aliya  Scmtana  system,  and  the  right  of  the  wife 
to  maintenance  from  her  husband  or  his  family,  the  High 
Court  observed :  *'  It  remains  to  consider  whether  for  any 
special  reason  arising  out  of  the  relation  of  husband  and 
wife  under  the  Aliya  SarUana  system,  a  wife's  residence 
with  her  husband  should  not  be  treated  as  a  separation  from 
her  family.  The  relation  is  in  truth  not  marriage,  but  a 
state  of  concubinage  into  which  the  woman  enters  of 
her  own  choice  and  is  at  liberty  to  change  when  and  as 
often  as  she  pleases.  From  its  very  nature  then  it  might 
be  inferred  as  probable  that  the  woman  remained  with  her 
family,  and  was  visited  by  the  man  of  her  choice ;  but  the 
case  in  this  respect  is  not  left  to  mere  probability.  Such 
has  undoubtedly  been  the  invariable  habit  under  the  Maroo- 
makatayam  law,  and  although  women  in  Canara  under 
the  Aliya  Santana  system  do,  it  seems,  in  some  instances, 
live  with  their  husbands,  still  there  is  no  doubt  that  they 
do  so  of  their  free  will,  and  that  they  may  at  any  time 
rejoin  their  own  families.  We  do  not,  therefore,  see  that 
residence  with  a  husband  can  be  regarded  differently  from 
any  other  separation  by  the  voluntary  act  of  the  wife, 
and  this  conclusion  is  strengthened  by  the  fact  that 
Bhutala  Pandiya  is  silent  on  the  subject  of  residence  after 
marriage. 


*  4  Mad.,  196. 
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Lecture  VI.  **  The  ground  of  the  husband's  non-liability  for  mainte- 
nance, on  which  alone  apparently  the  Principal  Sadr  Amin  8 
decision  rests,  is,  we  think,  altogether  unsound.  He  may 
be  right  in  saying  that  a  wife  cannot  legally  be  maintained 
out  of  the  funds  belonging  to  the  family  of  her  husband 
for  the  very  reason  that  living  with  the  husband  is  not  a 
necessary  duty  of  the  wife.  It  does  not,  however,  follow, 
as  the  Civil  Judge  remarks  in  his  judgment,  that  a  hus* 
band  is  not  bound  to  afford  necessary  maintenance  to  the 
woman  from  his  self-acquired  means  so  long  as  she  con- 
tinues to  live  with  him  as  a  wife.  It  will  probably  be 
found  that  the  general  law  does  impose  such  an  obligation ; 
but  even  supposing  that  it  does  not,  still  his  non-liability 
to  support  her  could  not  alter  in  any  way  the  legal  effect 
of  the  wife's  residence  with  him  or  her  right  to  mainte- 
nance out  of  the  property  of  her  family." 

I  ought  to  tell  you  that  the  work  of  Bhutala  Pan- 
diya,  who  is  cited  as  an  authority  on  the  Aliya  SarUana 
law  in  the  above  extract  and  in  other  cases,^  is  now  oon- 
dered  by  some  scholars  to  be  a  recent  forgery ;  and  it  has, 
we  are  told  by  Dr.  Bumell,  been  traced  to  two  notorious 
forgers  who  lived  not  more  than  half  a  century  ago.* 

Divorce  and         Among  the  lowest  classes  in  the   Southern  Presidency, 

remarriage.  ^     ^  ^  •'' 

there  is  a  custom  which  allows  divorce,*  and  awards  the 
husband  damages  in  the  nature  of  compensation  for 
marriage  expenses,  where  the  wife  separates  from  her  hus- 
band of  her  own  accord,  or  has  been  put  away  by  him 


*  Mnnda  Chetti  v.  Timmaju  Hensu,  1  Mad.,  380  ;  Timmapa  Qeggade  r. 
Mahalinga  Heggade,  4  Mad.,  28. 

*  Preface  to   the  translation  of   Varada  Raja's    Vyavahara  Nimaya, 
p.  xii,  note ;  Nelson's  View  of  the  Hindn  Law,  &Ch  pp.  96 — 99. 

*  1  Strange,  52. 
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for  miscohduct ;  and  such  custom  has,  to  some  extent,  been  Lecture  YI. 
recognized  by  the  High  Court  of  Madras  in  a  case  in  which 
a  husband  sued  his  divorced  wife  l.nd  her  father  for  pro- 
mised compensation.^ 

Bemarriage  of  widows  and  divorced  wives  is  allowed  by 
custom  among  the  inferior  castes  in  the  Southern  as  well  as 
in  the  Western  Presidency  ;*  but  a  widow  is,  by  remarriage, 
deprived  of  her  right  to  the  property  of  her  deceased 
husband.* 

The  customs  we  have    hitherto  been    considering  are  Forms  of 

marriage 

customs  of  families,  tribes,  and  castes.     The  different  forms  accordint,'  to 

sectarian 

of  marriage  according  to  the  customs  of  different  religious  customs. 
sects  will  be  considered  next. 

Hinduism,  as  you  are  aware,  has  never  been  a  homogene- 
ous creed.  It  has  always  consisted  of  a  great  variety  of 
sectarian  creeds  of  varying  degrees  of  orthodoxy,  which 
its  highly  tolerant  character  has  enabled  it  to  hold  together 
under  a  common  name ;  while  in  a  few  instances,  dissenting 
sects  having  denied  the  authority  of  the  Yedas  and  the 
supremacy  of  the  Brahmans,  the  fundamental  doctrines  of 
the  Hindu  faith,  have  been  regarded  as  heretical,  and  ex- 
cluded firom  the  pale  of  Hinduism.  The  heretical  and  the  less 
orthodox  sects,  though  differing  from  the  main  body  of  Hin- 
dus in  faith  and  ritual  observances,  have  naturally  found 
little  reason  to  depart  from  the  ordinary  rules  of  Hindu  law 
in  the  conduct  of  their  civil  affairs  generally.  But  there  are 
some  civil  matters  in  Hindu  law  that  are  intimately  connect- 
ed with  religion,  and  marriage  is  pre-eminently  one  of  them. 
It  requires  the  consideration  of  caste  distinctions  in  the  selec- 
tion of  parties,  and  the  performance  of  religious  ceremonies 


*■  Soobba  Tevan  v.  Moothookoody.  6  Mad.,  40. 

*  1  Strange,  52.  *  Marugayi  v,  Yiramakali,  I.  L.  R,  1  Mad.,  226. 
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Lecture  YI.  for  the  completion  of  the  contract;  and  both  these  iure  points 
upon  which  the  dissenting  sects  differ  from  the  orthodox. 
In  regard  to  marriage,'  therefore,  the  ordinary  Hindu  law 
does  not,  and  cannot,  fonn  the  common  rule  for  all  sects 
alike. 

For  our  present  purpose  we  may  confine  our  atten- 
tion to  the  Vaisnavas  and  GosaYis  among  admittedly 
Hindu  sects,  and  the  Buddhists,  Jainas,  Sikhs,  and  Brah- 
mos  among  dissenters, — these  being  the  sects  whose  rules 
relating  to  marriage  differ  in  a  marked  degree  from  the 
ordinary  Hindu  law  on  the  subject. 

YaiahntvM.  Though,  as  one  of  the  leading  members  of  the  Hindu 
pantheon,  Vishnu  is  worshipped  by  all  castes  and  sects  c^ 
Hindus,  his  exclusiYe  votaries,  the  YaishnaYas,  form  a  dis- 
tinct sect.  This  sect  has  two  divisions.  One  of  them  is  com- 
posed of  persons  who  observe  caste  distinctions  and  all 
other  Hindu  practices  and  customs,  and  differ  from  the 
rest  of  the  orthodox  Hindu  community  only  in  worship- 
ping Vishnu  as  their  Iskta  Devata,  or  chosen  god :  with 
this  division  we  have  at  present  nothing  to  do.  The 
other  division,  composed  of  persons  who  are  styled  Yaiiagis, 
Jati  Vaishnavas,  or  Vaishnavas  simply,  is  more  than  a 
mere  religious  sect,  being  distinguished  from  the  orthodox 
community  by  several  social  peculiarities.  It  is  commonly 
regarded  as  a  caste,  but  it  wants  one  notable  characteristic 
of  caste, — namely,  exclusiveness, — admitting  as  members 
Hindus  of  all  castes  from  the  highest  to  the  lowest.  In 
consequence  of  the  absence  of  caste  distinctions  among 
0  them,  and  their  belief  in  the  inefficacy  of  ritual  observances, 

choice  in  matrimony  among  the  Vairagis  is  very  little 
fettered,  and  their  form  of  marriage  is  of  the  simplest  and 
the  least  expensive  kind.    They  also  allow  the  marriage  of 
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widows.^     There  is  very  little  in  the  shape  of  text  or  Lkotubb  YI. 
decision  especially  applicable  to  them ;  so  that  as  regards 
marriage,  they  are  entirely  governed  by  custom. 

Among  the  Gosavis  of  the  Bombay  Presidency,  a  branch  GomtIs. 
of  the  Saiva  sect  of  the  Dekhan,  some  lead  a  Ufe  of 
celibacy,  while  others  marry.    These  latter  are  called  Qhar- 
baree  Gosavis.    The  following  are  some  of  the  principal 
peeoliarities  in  their  customs  relating  to  marriage.' 

A  Oosavi  can  marry  only  a  female  Gosavi.  If  he  marries 
any  other  woman,  the  marriage  is  not  annulled,  but  the 
wife  is  not  regarded  as  a  Gosavini,  or  a  member  of  the  sect. 
A  Gosavini  must  be  married  before  she  attains  her  fifteenth 
year. 

Divorce  is  allowed  on  the  groimd  of  impotency.  ff  a 
Gosavi  separate  from  his  wife,  and  give  her  a  char  chiMi,  or 
deed  of  divorce,  they  can  never  re-unite,  and  the  wife  may 
eontract  pat  marriage  with  another  man.  K  no  such  deed 
be  given,  she  may  be  taken  back  by  her  husband,  but 
without  his  permission  she  is  not  at  Uberty  to  contract  a 
pat  marriage  with  another  man. 

If  the  husband  is  absent  and  not  heard  of,  the  wife,  being 
a  gpown-up  woman,  may  form  a  left-handed  or  pat  connec- 
tion with  another  man.  But  the  first  husband,  upon  his 
arrival,  is  entitled  to  take  her  back,  afler  reimbursing  the 
second  in  the  amount  of  his  expenses. 

The  pat  marriage,  though  allowed  to  divorced  wives,  is 
not  allowed  to  widows. 


*  See  Hanter*8  Statistical  Aooount  of  Bengal,  Vol.  I.  pp  65,  73 ;  see 
alao  Wil0(m*B  Essajs  on  the  Beligions  of  the  Hindus,  edited  b j  Root,  Vol.  I, 
pp.  162—171. 

*  See  Mr.  Wazden^s  Beport  in  Steele^s  Law  and  Costom  of  Hindoo 
Casfeea  (Appz.  B),  pp.  444, 446  ;  1  W.  and  B.,  257—259. 
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Lbctdrb  VI.  Concubinage  is  allowed  among  the  Gosavis ;  but  an  IDe- 
gitimate  son,  being  the  offspring  of  an  adulterous  intercourse, 
cannot  inherit  his  father's  estate/ 

Buddhista;  Of  heretical  sects,  the  Buddhists,  the  Jainas,  and  the 

Sikhs  have,  in  some  of  the  later  enactments  of  the 
Legislature,  been  regarded  as  classes  distinct  from  the 
Hindus.* 

The  Buddhists,  from  their  denial  of  the  authority  of  the 
Yedas  and  the  supremacy  of  the  Brahmans,  have  always 
been  regarded  as  heretics ;  and  though  for  a  time  successful 
in  maintaining  their  ground  against  the  Hindus,  they  were 
ultimately  driven  from  India  by  the  Brahmans,  and  they 
migrated  to  Ceylon  on  the  south,  and  to  Nepaul,  Thibet,  and 
China  on  the  north.^  At  the  present  day  the  Buddhist 
population  of  British  India  is  not  large,  and  is  composed 
chiefly  of  Chinese,  Burmese,  and  Magh  settlers. 

The  Buddhists  have  their,  written  laws ;  but  the  laws 
of  the  Chinese  Buddhists  are  not  the  same  as  those  of  the 
Buddhists' of  Burmah.  Strictly  speaking,  therefore,  the 
Buddhist  law  of  marriage  forms  no  part  of  the  customary 
law  of  India ;  and  I  notice  it  here,  only  because  in  some 
cases  it  is  evidently  an  adaptation  of  the  Hindu  law  on  the 
subject. 

Though  the  religion  of  the  Celestial  Empire  is  of  Indian 
origin,  there  is  very  little  real  or  even  pretended  analogy 
between  the  jurisprudence  of  China  and  that  of  India.  But  the 
case  is  different  with  regard  to  the  laws  of  BurmaL  Indeed 
the  apparent  analogy  between  the  laws  of  India  and  those  of 


*  See  Mr.  Warden's  Report  in  Steele*8  Law  and  Cnstom  of  Hindoo  Gastei, 
p.  440;   and  Narajan  Bharthi  v.  Laving  Bharthi,  I.  L.  R.,  2  Bom.,  140. 

«  Act  XXI  of  1870.  8.  2  ;  ikct  III  of  1872,  8.  2. 

*  See  Max  MuUer  b  Chips  from  a  German  Workshop,  Vol.  II,  p.  345. 
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Burmah  is  even  greater  than  the  real.  The  Burmese  have  Lbotubk  VI. 
their  Code  of  Manu  in  fourteen  volumes  or  chapters,  which 
in  some  places  bears  a  striking  resemblance  to  the  Brah- 
rnanical  code  of  that  name.  I  may  notice  some  of  the 
chief  peculiarities  in  the  marriage-law  as  given  in  the 
twelfth  volume  (or  chapter)  of  this  Code* 

"  Amongst  men  there  are  only  three  ways  of  becoming 
man  and  wife,  which  are  as  follows : — let,  a  man  and  woman 
given  in  marriage  by  their  parents,  who  live  and  eat 
together;  2nd,  a  man  and  woman  brought  together  by  the 
intervention  of  a  go-between,  who  live  and  eat  together ; 
3rd,  a  man  and  woman  who  come  together  by  mutual 
consent,  who  live  and  eat  together."^ 

There  are  five  kinds  of  wives  who  may  be  put  away, 
namely,  those  who  are  barren ;  those  who  are  mothers  of 
daughters  only;  those  who  are  diseased;  those  who  do 
not  conform  to  the  rules  of  their  class ;  and  those  who  are 
disobedient.  But  a  wife  that  is  put  away  is  entitled  to 
her  property." 

Upon  separation  between  man  and  wife,  their  debts 
and  assets  are  divided  between  them  in  definite  shares> 
which  are  difierent  in  different  cases ;  and  the  father  gets 
the  male  children,  and  the  mother  the  female  children.* 

Parental  authority  ranks  very  high ;  and  accordingly  if  a 
daughter,  living  under  the  protection  of  her  parents,  without 
their  consent  runs  off  with  a  man  and  marries  him,  and  gets 
children,  nevertheless  she  must  separate  from  her  husband 
if  her  parents  wish  it.* 

The  Jainas  differ  much  less  from  the  Brahmanical  Hindus  Jainaa. 
than  the  Buddhists  do.     They  recognize  the  divinity   of 


*  Richardflon'B  Mann,  p.  328.  *  Ibid,  p.  .S46. 

»  Ibid,  p.  333  et  $eq.  *  Ibid,  p.  347. 
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Lectubb  VI.  some  of  the  members  of  the  orthodox  pantheon,  pay  some 
deference  to  the  authority  of  the  Vedas,  observe  the 
institution  of  castes,  and  employ  Brahmans  as  priests.' 
Accordingly,  the  Jainas  have  been  generally  regarded  as  a 
sect  of  heterodox  Hindus,  and  it  has  been  held  by  the 
High  Courts  of  Bengal  and  Bombay,  that  the  ordinaiy 
rules  of  Hindu  law  are  to  be  deemed  applicable  to  them, 
in  the  absence  of  evidence  to  show  that  they  are  governed 
by  different  rules.*  The  High  Court  of  the  North- West, 
in  the  case  of  Sheo  Singh  Rai  v.  Dulcho^  (which  has  been 
followed  in  a  subsequent  case^),  appears  to  have  taken 
a  somewhat  different  view,  holding  that,  in  cases  between 
Jainas,  the  customs  of  the  sect  are  to  be  enquired  into  and 
given  effect  to.  From  this  decision  there  has,  I  understand, 
been  an  appeal  to  the  Privy  Council,  but  the  result  of  the 
appeal  is  not  yet  known.^  The  Jainas  have  their  religious 
books,  which  occasionally  contain  rules  of  law ;  but  the 
authenticity  of  these  books  is  not  deemed  unquestion- 
able« 

s  Wilson's  Essays  on  the  Religions  of  the  Hindus,  edited  by  Boot, 
Vol.  I,  pp.  334,  336. 

*  See  Maha  Rajah  €k>vindnath  Ray  v.  Qulal  Chand,  6  Sel.  Rep.  (New 
Series),  p.  327,  Remark  by  Sutherland  ;  Lalla  Mohabeer  Persahad  p. 
Mussamut  Kundun  Koowar,  8  W.  R. ,  116;  Bhagrandas  Tejmal  v.  Bajmal, 
10  Bom.,  241. 

•  H.  0.  R.,  N.  W.  P.,  for  1874,  p.  382. 

*  Hassan  Ali  v.  Nagamal,  I.  L.  R.,  I  AIL,  289. 

'  The  judgment  of  the  Judicial  Committee  has  since  been  reported. 
(See  I.  L.  R.  1  All.,  702).  It  affirms  that  of  the  High  Court,  but  it  contains 
certain  observations,  which  show  that  though  their  Lordships  hold  that  due 
weight  ought  to  be  given  to  any  evidence  of  the  customs  of  tiie  Jainas 
that  may  be  forthcoming,  yet  they  do  not  dissent  from  the  proposition 
that,  in  the  absence  of  such  evidence,  the  general  Hindu  law  is  applica- 
ble to  that  sect.  See  also  the  judgment  of  the  Privy  Council  in  Chotajr 
Lall  V.  Chunno  Lall  (since  reported),  3  Cal.  L.  R.,  469. 

•  See  Steele,  pp.  22,  96  ;  5  Sel.  Rep.  (new  ed.),  327,  Remark  by 
Sutherland. 
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Among  the  Jainas  intennajriage  between  diflTerent  castes  Lkctube  VI. 
or  orders  is  not  permitted/  The  Jainas  in  the  South  of 
India  observe  all  the  Brahmanical  sanskara,  while  those 
in  Upper  India  generally  observe  only  the  initiation  of  the 
infant  on  the  twelfth  day  after  birth,  and  marriage.*  Their 
marriage  ceremony  resembles  that  of  the  orthodox  Hindus, 
and  is  generally  performed  with  the  intervention  of  a 
Brahman  priest ;  but  the  Vedic  ruantraa  are  omitted*'  They 
permit  polygamy,  but  do  not  allow  divorce  to  the  wife  with 
right  of  remarriage.  On  the  whole,  the  law  of  marriage 
among  the  Jainas  does  not,  it  seems,  differ  from  the  ordinary 
Hindu  law  except  in  minor  details.  ' 

The  Sikhs  are  a  far  more  heterodox  sect  than  the  Jainas.  Sikbs. 
They  eat  objectionable  flesh,  ignore  all  caste  distinctions, 
and  admit  proseljrtes  even  from  Mahomedanism.^  Though 
tiiey  have  been  sometimes  regarded  as  a  sect  of  Hindus,^ 
the  correctness  of  this  view  seems  to  be  open  to  ques- 
tion. 

They  have  no  written  laws,  their  social  institutions  being 
regulated  by  rules,  which  are  rules  of  Hindu  law  modified 
by  custom.^ 

Their  forms  of  marriage  are  different  from  those  of 
Hindus  in  general.  They  have  an  inferior  form  of  marriage^ 
called  the  Anand  form,  in  which  the  ceremony  consists  in 
the  recitation  of  a  certain  text  called  the  Anaind  text,  and 
which  may  be  celebrated  even  with  a  concubine.  But  the 
issue  by  such  marriage  is  entitled  to  inherit  from  the 


'  See  Wilson's  Essays,  Vol.  I,  pp.  344,  345. 

*  Jhid,  S22.  >  See  Bhagvandas  Tejmal  v.  Rajmal,  10  Bom.,  256. 

*  WOson's  Essays,  Vol.  II,  pp.  143, 144. 

*  See  the  evidence  of   Sir  E.   H.  East  before  the  House  of   Lords, 
referred  to  in  Lopes  v.  Lopes,  5  Bom.,  O.  G.  J.,  185. 

*  1  Morley*8  Digest,  Introd.,  p.  coci. 
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Lbctubb  VI.  father.^  Among  the  Sikhs,  a  woman  has  the  same  right  to 
inherit  the  estate  of  her  deceased  husband,  whether  she 
was  married  by  him  when  a  maiden  or  espoused  when  a 
widow.* 

Brahmos.  The  last  sect  that  I  shall  notice,  namely  the  BrahmoB,  is 

quite  of  recent  origin.  The  original  sect,  now  called  the  Adi 
Brahmo  Samaj,  was  founded  by  Ram  Mohan  Ray  not  more 
than  fifty  years  ago;  while  the  sect  of  Progressive  Brahmos, 
a  branch  of  the  former,  has  come  into  existence  within  the 
last  twenty  years.  The  marriage  law  of  both  these  sects 
is  essentially  the  Hindu  law  on  the  subject,  the  only  point 
of  difference  being  in  the  ceremony  of  marriage.  The 
former  retain  portions  of  the  orthodox  Hindu  ceremony, 
while  the  latter  omit  it  altogether,  and  substitute  for 
it  a  form  consisting  of  the  exchange  of  mutual  promises 
between  the  bridegroom  and  the  bride,  accompanied  by 
certain  prayers.  The  forms  being  of  recent  origin,  doubts 
have  been  entertained  as  to  how  far  the  authority  of  custom 
can  be  invoked  in  their  favor.  The  Progressive  Brahmos, 
some  years  ago,  consulted  a  learned  lawyer,  Mr.  Cowie,  then 
Advocate-General  of  Bengal,  as  to  the  validity  of  their 
form  of  marriage,  and  were  told  that  it  was  not  valid  in 
law.  They  then  petitioned  the  Legislature  to  enact  a  law 
for  them,  and  this  led  to  the  passing  of  Act  III  of  1872, 
which  I  shall  notice  presently. 

That  Act  prescribes  a  form  of  marriage  for  persons  who 
do  not  profess  the  Christian,  Jewish,  Hindu,  Mahomedan, 
Parsi,  Buddhist,  Sikh  or  Jaina  religion ;  and  as  the  Adi 
Brahmos  do  not  admit  that  they  are  not  Hindus  by  religion. 


*•  Doe  dem  Jnggomohnn  Mnllick  r.    Saum  Coomar  Bebee,  2  Moriey^s 
Digest,  43. 
*  Doe  dem  KiBsen  Chnnder  Shaw  v.  Baidam  Beebee,  2  Morley's  Digest,  22. 
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the  Act  has  no  application  to  them.  The  Act,  moreover,  Lectcbr  VI. 
does  not  affect  the  validity  of  any  mode  of  contracting 
marriage ;  and  the  Progressive  Brahmos  still  celebrate  their 
marriages  in  many  instances  according  to  their  customary 
form.  The  validity  of  the  forms  of  marriage  among  the 
Brahmos  still  remains,  therefore,  an  important  practical 
question. 

This  question,  so  far  as  it  concerns  the  Adi  Brahmos, 
who  profess  to  be  Hindus,  has  to  be  determined  with 
reference  to  the  Hindu  law.  I  have  in  a  former  Lecture* 
already  touched  upon  this  question,  and  here  I  shall  only 
quote  the  following  remarks  of  Sir  J.  Stephen  from  his 
speech  on  the  Native  Marriage  Bill : — *  "  I  now  come  to  the 
last  point  on  which  I  shall  have  to  address  Your  Lordship 
and  the  Council  It  relates  to  that  part  of  the  saving  section 
which  applies  to,  and  which  is  intended  to  save,  such  rights 
as  may  belong  to  what  I  may  call  the  dissenting  sects  of 
Hindus,  of  which  the  Adi-Brahma-Samaja  may  be  regarded 
as  a  specimen.  The  validity  of  the  marriages  of  such  bodies 
is  obviously  to  be  determined  by  the  Hindu  law,  by  which 
the  members  of  the  sect  elect  to  abide.  It  would  be  pre- 
sumptuous in  me  to  express  an  opinion  on  the  question, 
whether  the  Hindu  law  would  treat  such  marriages  as  valid, 

and,  if  so,  under  what  limitations 

I  apprehend,  indeed,  that  there  would  not  be  much  danger 
in  affirming  that  the  facility  with  which  new  sects  form 
themselves,  establish  customs  of  their  own  adapted  to 
the  varying  circumstances  of  the  time  and  country,  and 
yet  continue  in  some  sense  or  other  to  be,  and  to  be 
considered,  as  Hindus,  is  one  of  the  most  characteristic 

'  See  Lecture  III. 

*  See  Supplement  to  the  Gazette  of  India,  Jannaiy  27, 1872,  pp.  79,  80. 
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Lecture  VI.  features  of  Hinduism.  English  law  is  the  very  antithesis 
to  this.  The  first  rule,  as  to  the  validity  of  a  custom,  is 
this — *  It  must  have  been  used  so  long  that  the  memory 
of  man  runneth  not  to  the  contrary.'  Now,  the  memory 
of  man  runneth,  according  to  English  notions,  to  a  parti- 
cular point  (I  need  not  here  enquire,  precisely,  what  point) 
in  the  reign  of  Richard  the  First;  that  is,  to  the  end 
of  the  twelfth  century,  or  at  present,  for  not  much  less  than 
seven  hundred  years.  No  one,  of  course,  would  say  that 
this  rule  ought  to  be  applied  to  India.  Its  rational  equiva- 
lent would  be,  that  usage  for  a  considerable  period  of  time, 
usage  of  which  the  origin  cannot  be  tfaced,  is  essential  to 
the  validity  of  a  custom.  I  must  say  that  even  such  a 
rule  as  this  appears  to  me  to  be  open  to  very  great  question, 
if  it  is  to  be  applied  to  such  a  subject  as  the  validity  of 
particular  forms  of  marriage.  I  hope  that  any  Court  of  law 
in  India  would  hesitate  long,  and  look  cautiously  at  the 
possible  consequences  of  their  decision,  before  they  decided 
that  a  marriage  was  void,  merely  because  it  was  celebrated 
according  to  the  rites  of  a  Hindu  or  other  religious  sect  of 
recent  origin.  Surely  it  would  be  monstrous  to  deprive  the 
Hindu  religion,  by  judicial  decisions,  of  what  has  hitherto 
been  its  most  characteristic  feature — ^its  power  of  adapting 
itself  to  circumstances.  It  would,  I  should  say,  be  a  less 
evil  to  hold  that  the  most  irregular  marriage  was  regular, 
than  to  bastardize,  for  instance,  the  whole  Sikh  community, 
on  the  ground  that  an  English  Court  considered  that  the 
Sikhs  were  not  orthodox  Hindus." 

Cases  involving  questions  as  to  the  validity  of  the  form 
of  marriage  among  the  Progressive  Brahmos,  not  being  ex- 
pressly provided  for,  must  be  determined  according  to  jus- 
tice, equity,  and  good  conscience.    Perhaps  the  best  measure 
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of  justice,  equity  and  good  conscience,  and  one  that  is  Lkctubk  VI. 
always  resorted  to  by  Indian  Courts,  is  to  be  found  in  those 
parts  of  the  decisions  of  English  Courts  which  deal  with 
broad  general  principles.  And,  as  pointed  out  by  Sir  J. 
Stephen,'  so  far  as  the  English  cases'  bearing  on  the  point 
furnish  aigument  by  analogy,  it  is  in  favor  of  the  view  that 
the  observance  of  ceremony  is  not  essential  to  the  validity 
of  marriage  as  distinguished  from  its  regularity.  But  there 
are  other  considerations  which  must  not  be  lost  sight  of 
The  observance  of  ceremonious  forms  in  marriage  is  re- 
quired, not  merely  to  give  it  a  religious  sanction  but  also  to 
serve  important  civil  purposes.  The  form  must  be  a  de- 
finite and  well  recognized  one,  to  prevent  all  chance  of 
confusion  between  marriage  and  concubinage  ;  and  it  must 
also  be  such  as  to  prevent  the  contracting  of  hasty  and  in- 
considerate unions.  If  these  conditions  are  fulfiled  by  any 
new  form  of  marriage,  and  if  the  terms  of  the  contract 
are  unobjectionable,  it  would  seem  that  the  requirements 
of  justice,  equity,  and  good  conscience  would  be  satisfied. 
To  quote  again  the  words  of  Sir  James  Stephen :  * — "  If  a 
considerable  body  of  men,  boimd  together  by  common  opi- 
nions and  known  by  a  common  name,  appeared  to  be  in  the 
habit  of  celebrating  marriages  according  to  forms  and  on 
terms  unobjectionable  in  themsevles,  the  Courts  ought  to 
recognize  such  marriages  as  valid,  though,  in  any  parti- 
cular case,  there  might  be  circumstances  which  do  not  sug- 
gest themselves  to  my  mind,  and  which  would  invalidate 
the  marriage.    The  fixity  of  the  sect,  the  propriety  of  its 

'  See  Supplement  to  the  Oazette  of  IndiUj  January  27, 1872,  pp.  70  73. 

*  See  Dalrymple  v.  Daliymple,  2  Haggard's  Ck)nsistory  Reports,  p.  54  ; 
see  also  Reg.  v.  Millis,  10  Clark  and  Finnelly,  534. 

*  Supplement  to  the  Gazette  of  Indxa^  January  27, 1872,  pp.  77,  78. 
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Lecture  VL  forms,  and  the  propriety  of  its  terms,  would  aU  have  to  be 

considered  by  the  Court." 
RemarrUge         J  gh^U  now  Consider  certain  descriptions  of  marriaee 

of  widows—  *  ® 

f  «g^v  of      legalized  by  statute  law. 

Our  Legislature  has  on  principle  been  slow  to  interfere 
with  the  marriage  laws  of  India;  and  in  the  first  instance 
that  I  am  going  to  give  you, — namely,  the  l^aJizing  of 
widow  marriage,  —  its  interference  was  not  gratuitous, 
but  was  sought  by  the  Hindus  themselves.  Pandit  Iswar 
Chandra  Yidyasagara,  whose  name  will  ever  remain  asso- 
ciated with  the  abolition  of  perpetual  widowhood  in  India» 
pointed  out  in  his  celebrated  tract,  that  the  remarriage  of 
widows  was  not  unauthorized  by  the  sastras ;  and  bis  opi- 
nion was  accepted  by  a  considerable  body  of  bis  educated 
countrymen.  And  it  was  to  meet  their  wishes  that  the 
Legislature  felt  induced  to  pass  Act  XY  of  1856,  as  we 
learn  from  the  preamble  to  that  Act. 

The  Act  is  a  short  one,  consisting  of  seven  sections: — Sec- 
tion 1  declares  the  marriage  of  Hindu  widows  l^al,  and  the 
issue  of  such  marriage  legitimate,  notwithstanding  any  law 
or  custom  to  the  contrary.  The  remaining  six  sections  may  be 
divided  into  two  groups,  whereof  one,  consisting  of  sections 
6  and  7,  lays  down  rules  for  the  mode  of  contracting  the 
marriage  of  a  widow ;  and  the  other,  consisting  of  sections  2, 
3,  4  and  5,  lays  down  rules  touching  the  legal  consequences 
of  such  marriage. 

Section  6  enacts  that  the  form  of  marriage  of  a  Hindu 
widow  shall  be  the  same  as  the  ordinary  form  of  Hindu 
marriage. 

Section  7  provides  that  if  the  widow  remarrying  is  a  minor, 
whose  marriage  has  not  been  consummated,  her  guardians  in 
marriage  shall  be  in  succession,  her  father,  paternal  grand- 
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father,  mother,  elder  brother,  and  other  next  male  relative  ;  Lkctuse  VI. 
and  her  marriage,  without  the  consent  such  of  legal  guar- 
dian, shall,  at  any  time  before  consummation,  be  liable  to  be 
declared  void,  upon  the  absence  of  such  consent  being 
proved.  In  the  case  of  a  widow  who  is  of  fiill  age,  or 
whose  marriage  has  been  consummated,  her  own  consent 
shall  be  sufficient  to  render  her  remarriage  valid. 

Section  2,  which  is  a  very  important  section,  provides 
that  **  all  rights  and  interests  which  any  widow  may  have 
in  her  deceased  husband's  property  by  way  of  maintenance 
or  by  inheritance  to  her  husband  or  to  his  lineal  successors, 
or  by  virtue  of  any  will  or  testamentary  disposition  confer- 
ring upon  her,  without  express  permission  to  remarry,  only 
a  limited  interest  in  such  property,  with  no  power  of  alien- 
ating the  same,  shall,  upon  her  remarriage,  cease  and  deter- 
mine aa  if  she  had  then  died;  and  the  next  heirs  of  her 
deceased  husband,  or  other  persons  entitled  to  the  property 
on  her  death,  shall,  thereupon,  succeed  to  the  same." 

Section  3  enacts  that,  on  the  remarriage  of  a  widow,  any 
m^nber  of  the  family  of  her  deceased  husband  can,  by  peti- 
tion to  the  proper  Ciourt,  deprive  her  of  the  guardianship 
of  her  children  by  her  late  husband,  except  where  she  has 
been  constituted  their  guardian  by  the  will  of  their  fSather. 

Section  4,  which  is  another  important  secticm,  runs  thus : — 

'' Nothing  in  this    Act  contained  shall  be  construed  to 

render  any  widow,  who,  at  the  time  of  the  death  of  any 

person  leaving  any  property,  is  a  childless  widow,  capable 

of  mheritmg  ihe  whole  or  any  shaje  of  such  property,  if 

before  the  passing  of  this  Act  she  would  have  been  incap- 

able  of  inheriting  the  same  by  reason  of  her  being  a  child- 

less  widow." 

Section  5  provides  that  a  widow  by  her  remarriage  shall 

K  2 
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Lectube  YI.  not  forfeit  any  property  or  right,  except  as  provided  in 
the  three  preceding  sections ;  and  that  a  widow,  who  has 
remarried,  shall  have  the  same  rights  of  inheritance  as  she 
would  have  had,  had  such  marriage  been  her  first  mairiage. 

Remarka  on  irs     XJpon  the  provisions  of  the  Act,  I  have  a  few  ohservaticniB 

proTisioni. 

to  make. 

You  will  observe  that  the  Act  does  not  give  any  roles  for 
determining  the  eligibility  of  parties  for  marriage.  It  is 
clearly  its  intention  that  this  matter  should  be  governed  by 
the  ordinary  rules  of  Hindu  law.  But  these  rules  are  not 
sufficient  to  meet  every  point  which  might  arise  in  ocxaneer 
tion  with  the  remarriage  of  widows.  Thus,  one  of  these  rules 
of  selection  requires,  that  the  parties  to  marriage  should  be 
of  different  gotras ;  but  what  is  to  be  regarded  as  the  gotra 
of  a  widow — ^the  gotta  of  her  father,  in  which  she  was 
bom,  or  that  of  her  deceased  husband,  to  which  she  has 
been  transferred  by  marriage?  Yidyasagara  maintains* 
that  her  father's  gotra  is  to  be  deemed  the  gotra  of  a 
widow  for  the  purposes  of  her  remarriage ;  and,  consider- 
ing that  her  father  or  some  other  paternal  relation  is  still 
her  guardian  in  marriage,  I  think  that  view  is  in  accord- 
ance with  the  intention  of  the  Act  Again,  the  ordinary 
rules  about  prohibited  degrees  do  not  prohibit  the  marriage 
of  a  man  with  the  mother  of  his  wife,  however  repug- 
nant to  our  feelings  it  may  be.  No  express  rule  for  the 
prohibition  of  such  marriage  is,  however,  necessary  in  the 
Hindu  law,  as  it  prohibits  widow  marriage  altogether.  But 
now  that  widow  marriage  has  been  legalized,  the  want  of 
such  prohibition  may  be  deemed  a  defect  in  the  law  in 
theory,  though,  in  practice,  the  universal  feeling  of  repug- 


■  Marriage  of  Hindu  Widows,  pp.  166—172, 
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nance  to  such  improper  unions  would  be  sufficient  to  supply  Lbctubb  VI. 
the  place  of  prohibitory  rules. 

Section  2,  which  is  a  very  important  one,  may  call 
for  some  explanation.  In  the  first  place,  its  language 
is  not  free  from  ambiguity,  and  a  literal  construction 
involves  an  anomaly.  Thus,  suppose  that  a  Hindu  dies, 
leaving  a  son  and  a  widow.  The  son  takes  his  estate,  and 
the  widow  is  entitled  only  to  maintenance.  Upon  the 
death  of  the  son,  in  the  absence  of  any  nearer  heir,  his  mother 
would  succeed  to  the  property  which  he  inherited  from 
his  father.  If  now  the  mother  were  to  remarry,  this  sec- 
tion would  clearly  divest  her  of  the  property,  and  her  son's 
next  heir  would  take  it.  But  suppose  that  the  mother  had 
remarried  previous  to  her  son's  death :  would  she  be  entitled 
to  succeed  to  the  property  in  that  case  ?  This  question  arose 
before  the  High  Court  of  Bengal  in  the  case  of  Akorak  Sooth 
V.  Boreani,^  Mr.  Justice  Kemp  answered  it  in  the  affirma- 
tive^ holding  (upon  a  literal  construction  of  the  section)  that, 
at  the  time  of  her  remarriage,  the  widow  had  no  rights 
in  her  deceased  husband's  property  by  inheritance  to 
him  or  his  lineal  successor,  which  could  cease  and  deter- 
mine, and  that,  under  the  saving  clause  in  section  5,  she  does 
not  by  remarriage  forfeit  any  right,  which  she  may  subse- 
quently acquire  over  it.  But  his  colleague,  Mr.  Justice 
K  Jackson,  differed  from  him,  and  in  delivering  judgment 
said,  "  But  it  is  said  that  the  widow  had  no  such  rights 
at  the  time  of  her  remarriage,  and  such  rights  did  not, 
therefore,  cease  and  determine;  that  the  law,  in  fact, 
alludes  only  to  such  property  as  the  widow  had  inherited 
before  her  remarriage.     I  think  that  the  words  of  the  Act 

*    2  B.  L.  E.  (A.  C),  15>»  ;  S.  C,  10  W.  R.,  31,  and  11  W.  R.,  82. 
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Lecture  VI.  bear  a  more  extended  signification ;  and  that  "  upon  her 
remarriage"  should  not  be  read  as  at  the  date  of  such  remar- 
riage, but  with  reference  to  such  remarriage.  All  right  which 
the  widow  has  in  her  deceased  husband's  property,  by  in- 
heritance to  him  or  to  his  lineal  successor,  ceases  by  reason 
of  her  remarriage,  and  in  consequence  of  her  remarriage,  as 
if  she  had  then  died ;  and,  thereupon,  that  is,  when  her  right 
has  ceased,  the  next  heir  shall  inherit.  The  policy  of  the  law 
appears  to  me  to  be  one  which  is  generally  acknowledged  in 
all  society,  and  which  is,  perhaps,  more  especially  required 
to  be  put  in  force  in  Hindu  society,  viz.,  that  the  widow  by 
remarriage  shall  not  take  her  late  husband's  property  away 
from  his  family,  and  into  the  hands  of  her  new  husband." 

On  appeal  under  section  15  of  the  Letters  Patent^  the 
decision  of  Mr.  Justice  Kemp  was  upheld ;  but  Mr.  Justice 
Louis  Jackson  observed, — **  The  words  of  section  2  are  some- 
what embarrassing,  and  the  impression  left  on  my  mind  is, 
that  the  Legislature  had  an  intention  which  it  has  fiedled  to 
carry  out  in  words.  I  can  hardly  suppose  that  the  L^is- 
lature  intended  a  Hindu  widow  to  be  capable  of  inheriting 
the  property  of  her  son,  she  having  previously  remanied ; 
when,  if  she  had  remarried  while  in  the  enjoyment  of  such 
property,  she  would  have  been,  by  such  remarriage,  entirely 
divested  of  that  property.  For  although  it  is  true  that  if 
the  son  had  been  living  at  the  time  of  her  remarriage,  in 
certain  circumstances,  he  would  have  had  the  option  of  de- 
priving her  of  the  succession,  or  confirming  it  on  her;  still  it 
might,  and  probably  would,  in  most  instances,  happen  that 
at  the  time  of  remarriage  the  son  was  an  infieuit.  But  it  is 
not  our  province  to  set  aside  the  clear  meaning  of  the 
words  of  the  Legislature  merely  for  the  purpose  of  getting 
rid  of  apparent  inconsistencies." 
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In  ihe  second  place  you  will  observe,  that  it  is  only  Lbcturb  VL 
with  reference  to  the  property  of  her  deceased  husband, 
that  remarriage  deprives  a  widow  of  her  rights ;  so  that, 
if  her  son  acquires  any  other  property  besides  that 
inherited  from  his  father,  her  right  to  such  acquired  pro- 
perty, as  heir  to  her  son,  would  not  be  affected  by  her 
remarriage. 

In  the  third  place,  the  widow's  right  as  regards  her 
share  of  her  late  husband  s  estate  on  partition  among  her 
sons,^  not  coining  within  the  scope  of  section  2,  would  not, 
it  seems,  be  affected  by  her  remarriage;  though  I  must 
tell  you  that  it  may,  on  the  other  hand,  be  contended  that 
her  right  to  such  share  is  by  way  of  maintenance. 

Though  remarriage  under  Act  XV  of  1856  would  deprive 
a  widow  of  her  rights  in  her  husband's  estate,  the  question 
may  arise,  how  far  section  2  of  the  Act  would  affect 
the  rights  of  a  Hindu  widow  remarrying  according  to  the 
custom  of  her  caste,  tribe,  or  sect,  which  sanctions  such 
remarriage  independently  of  Act  XY.  But  the  question 
is  practically  of  little  importance,  as  it  is  generally  found 
that,  wherever  the  remarriage  of  widows  is  allowed  by 
cofltom,  their  rights  to  the  estate  of  their  deceased  hus- 
bands are  taken  away  by  the  same  custom.' 

A  further  question  may  arise  touching  the  effect  of  re- 
marriage  npon  a  widow^s  right  in  her  late  husband's  prop- 
erty.  Suppose  that  a  Hindu  widow  renounces  her  religion 
(a  circumstance  which  by  Act  XXI  of  1850,  would  not 
affect  her  rights),  and  suppose  that  she  then  remarries 
according  to  the  law  of  the  sect  to  which  she  becomes  a 

^  Kitokshara,  Ch.  I,  Sec.  VII,  2  ;  Dayabhaga,  Ch.  Ill,  Seo.  II,  29. 
*  See  Steele,  pp.  169,  176 ;  W.  and  B.,  96,  99 ;  Parvati  r.  Bhikur,  1 
Bom.,  A.  C.  J.,  25  ;  Murugaj  r.  Viramakali,  I.  L.  B.,  1  Mad.,  226. 
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Lectube  VI.  convert,  or  according  to  Act  III  of  1872,  if  it  applies  to 
her.  Would  such  remarriage  divest  her  of  her  rights  in  the 
property  inherited  firom  her  deceased  husband?  dearly 
section  2  of  Act  XY  of  1856  is  inappliable  to  such  a  case  i 
and  accordingly  it  has  been  held^  ihat  her  remarriage  in 
such  cases  would  not  deprive  her  of  the  estate  inherited 
from  her  deceased  husband.  But  ihe  correctness  of  this 
decision  seems  to  be  open  to  question.  For  though  the 
enjoyment  of  the  deceased  husband's  estate  by  the  widow 
may  not  be  conditional  upon  her  continuing  chaste/  it 
seems  to  follow  firom  the  spirit,  if  not  from  the  letter,  of  the 
Hindu  law,'  that  it  is  conditional  upon  her  remaining  a 
widow. 

By  ihe  law  of  the  Bengal  school,  the  daughter's  right 
of  succession  to  her  father's  property  being  founded  on 
her  offering  funeral  oblations  by  means  of  her  son,^  a 
daughter  who  is  a  sonless  widow  is  not  entitled  to  inherit 
to  her  father.'  But  the  remarriage  of  a  widow  being  now 
legal,  no  daughter,  though  a  childless  widow  at  her  fieither's 
death,  can  be  said  to  have  become  a  childless  widow  for 
ever.  She  may  marry  and  have  male  issue ;  so  that,  unless 
she  is  passed  the  age  of  child-bearing,  she  would  come  under 
the  description  of  a  daughter  likely  to  have  male  issue; 
and  accordingly,  it  might  be  argued  that  she  would 
be  entitled  to  inherit.  It  is  in  anticipation  of  such  an 
argument  that  section  4  of  the  Act  provides  that,  if  a 
woman  is  a  childless  widow,  and  incompetent  to  inherit  by 
reason  of  her  being  so  at  the  time  when  the  succession  opens, 

*■  Gopal  Singh  v.  DhungaEee,  3  W.  B.,  206. 

*  Kerry  Kolitanee  r.  Monee  Bam  Kolita,  19  W.  B.,  367. 

*  Mitakshara,  Oh.,  II,  See.  1. 18,  et  uq  ;  Dayabhaga,  Ch.  XI,  Sec  L 
«  Dayabhaga,  Gh.  XI,  Sec.  II,  15. 

*  Dayabhaga,  Ch.  XI,  Sec.  II,  3. 
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the  provisions  of  this  Act  shall  not  be  construed  to  give  Lbotubb  VI. 
her  any  heritable   right.     But  a  widowed  daughter,  by 
remarrying  before   her  father's  death,  would,  under  the 
provisions  of  section  5  of  the  Act,  be  entitled  to  inherit 
her  father^s  estate  along  with  other  married  daughters. 

The  operation  of  section  4  may  sometimes  be  attended 
with  anomalous  consequences.  Thus,  if  a  man  dies  leaving 
two  daughters,  the  first,  a  sonless  widow,  and  the  second 
having,  or  being  likely  to  have,  male  issue,  the  latter  aJone 
succeeds  to  his  estate.  Suppose  that  the  former  now 
remarries,  and  that  both  the  sisters  have  sons :  upon  the 
death  of  the  second  daughter,  who  should  succeed  to  her 
father's  estate  ? — Her  sons  only,  or  the  sons  of  both  the 
sisters?  The  latter  view  seems  to  be  correct,  but  it  in- 
volves the  anomaly  that  the  sons  of  the  first  daughter, 
who  are  bom  subsequent  to  the  death  of  the  second 
daughter,  would  get  no  share  of  their  maternal  grandfather's 
estate. 

No  doubt,  the  anomaly  here  pointed  out  is  not  without 
a  parallel  in  the  Hindu  law.  The  case  of  the  sister's  sons 
would  furnish  such  a  parallel.  But  I  may  add,  that 
the  anomaly  noticed  above  is  avoided  in  the  ordinary 
Hindu  law  by  recognizing  the  doctrine  of  siu*vivorship 
among  daughters,  and  postponing  the  succession  of  the 
daughter's  sons  till  the  death  of  the  last  of  the  daughters  in 
whom  the  succession  might  have  vested.^ 

Act  III  of   1872,  not  being  applicable  to  persons  pro- Act  ill  of  1872. 
fessing  the  Hindu  religion,  a  detailed  examination  of  its 
provisions  does  not  come  within  the  scope  of  a  course  of 
lectures  on  the  Hindu  law  of  marriage.     But  as  persons 

*  See  Aamirtolall  Bose  v.  Rajoneekant  Mitter,  23  W.  R.,  214. 
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Lbotubb  YI.  who  are  Hindus  by  birih,  and  who  are  still  governed  by 
the  Hindu  law  in  some  respects,  may  marry  under  that 
Act,  I  shall  conclude  this  Lecture  with  a  brief  notice  of 
its  leading  provisions. 

''Marriages  may  be  celebrated  under  this  Act  between 

persons  neither  of  whom  professes  the  Christian   or   the 

Jewish,  or  the  Hindu,  or  the  Mahomedan,  or  the  Parsee,  or 

T?  >.  the  Buddhist,  or  the  Sikh,  or  the  Jaina  religion,  upon  the 

following  conditions : — 

(1.)  Neither  party  must,  at  the  time  of  the  marriage, 
have  a  husband  or  wife  living: 

(2.)  The  man  must  have  completed  his  age  of  eighteen 
years,  and  the  .woman  her  age  of  fourteen  years^  aoeord- 
ing  to  the  Gregorian  calendar : 

(3.)  Each  party  must,  if  he  or  she  has  not  completed 
the  age  of  twenty-one  years,  have  obtained  the  oonaent 
of  his  or  her  father  or  guardian  to  the  marriage : 

(4.)  The  parties  must  not  be  related  to  each  other  in 
any  degree  of  consanguinity  or  affinity,  which  would, 
according  to  any  law  to  which  either  of  them  is  subject^ 
render  a  marriage  between  them  illegal 

1st  Proviso. — No  such  law  or  custom,  other  than  cme 
relating  to  consanguinity  or  affinity,  shall  prevent  them 
from  marrying. 

2nd  Proviso. — ^No  law  or  custom  as  to  consanguinity 
shall  prevent  them  from  manying,  unless  a  relationship 
can  be  traced  between  the  parties  through  some  common 
ancestor,  who  stands  to  each  of  them  in  a  nearer  relation- 
ship than  that  of  great-great-grand&ther  or  great-great- 
grandmother,  or  unless  one  of  the  parties  is  the  lineal 
ancestor,  or  the  brother  or  sister  of  some  lineal  ancestor  of 
the  other."    (Sec.  2.) 
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The  requisite  formalities  are  as  follows : — Notice  of  an  Lecture  VI. 
intended  marriage  is  to  be  given  to  the  Registrar  of 
Marriage  before  whom  it  is  to  be  solemnized.  If  no 
objection  to  the  marriage  is  raised  by  any  one  within 
fourteen  days  after  the  receipt  of  such  notice  by  the 
R^istrar,  he  shall  proceed  to  solemnize  the  marriage.  A 
written  declaration  in  a  prescribed  form,  stating  that  the 
conditions  mentioned  above  have  been  fulfilled,  is  to  be 
signed  by  each  party  and  by  three  witnesses  in  the  presence 
of  the  B^strar.  The  marriage  shall  be  solemnized  in 
the  presence  of  the  Registrar  and  the  three  witnesses 
who  signed  the  declaration,  and  may  be  in  any  form,  pro- 
vided that  each  party  says  to  the  other  in  the  presence 
and  hearing  of  the  Registrar  and  the  witnesses — "  I,  Ay  take 
thee,  J?,  to  be  my  lawful  wife  (or  husband)/'  ^  The  Regis- 
trar shall  enter  a  certificate  of  the  marriage  having  been 
solemnized,  in  a  book  kept  for  the  purpose. 

Neither  of  the  parties  married  under  this  Act  shall  be 
at  liberty  to  marry  again  during  the  lifetime  of  the  other ; 
and  any  violation  of  this  rule  shall  make  the  offending 
party  liable  to  punishment  under  the  Indian  Penal  Code. 

The  Indian  Divorce  Act  (IV  of  1869)  is  declared  to  be 
applicable  to  marriages  under  this  Act;  and  any  such 
marriage  may  be  declared  null  or  dissolved  for  any  cause 
mentioned  in  the  Divorce  Act,  or  on  the  ground  that  it 
contravenes  any  of  the  four  conditions  mentioned  above. 


>  Sees.  4— 11. 


t  2 


LECTURE    VII. 


WHAT  CONSTITUTES  8TRIDHAN. 

Questions  for  eonsideration^Great  diversity  of  doctrine  on  the  sabject— DUfsrent 
descriptions  of  itridhan  according  to  the  sages — Mann — Narada — Vishnii— 
Katjayana^Apastamba — Vyasa— Devala — YfjoaTalkya — Remarks  on  the 
preceding  texts— Definition  and  classification  of  Mridiim  aoeording  to 
the  commentators — Benares  school— Mitakshara — 'VlramitrodaTa— Bombay 
school— yyarahara  Mayukha— DraTida  school— Parasara  MadbaTya — Smriti 
Chandrika— Mithila  school  —  ViTada  Chintamani  —  Bengal  school— Dayft- 
bhaga— Dayatattwa— Dayakrama  Sangraha—  Does  property  inherited  by  a 
ivoman  become  her  struiAafi  f  —  Bengal  school -— Other  schoolt— T^Ufaar 
Dayhee  ▼.  Rtd  Baiack  Ram—Bkugwandeen  JJwjbejf  v.  Myna  Boea— Dedaioai 
I  of  Indian  Courts— Bengal — Chatay  Loll  ▼.   Ckunuoo  LaU—^ladna — Bom- 

bay—Share on  partition — Soromary  of  the  law— Gift— Pardiaae^Inh«il- 
ance— Partition — Borden  of  proof  where  property  is  alleged  to  be  ttridham. 

Having  given  you  in  the  preceding  lectuies  an  outline 
of  the  law  concemin£(  that  relation  which  moet  materially 
determines  tiie  rights  and  etatua  of  the  Hindu  female,  I 
now  come  to  the  second  branch  of  my  subject — ^the  law 
relating  to  her  stridhan  or  peculiar  property. 

This  law  will  be  considered  with  reference  to  the  follow- 
ing three  questions : — 

Questions  for       First — ^What  constitutes  atridhan  t 

''''"^•"''''"-  i&wond— What  are  the  righto  of  a  woman  over  her  atri- 
dhan? 

Third — What  is  the  order  of  succeMon  to  atridhan  t 

Great  diversi-      Upon  each  of  these  questions  there  existo  great  diversity 

on  the  subject  of  doctrine,  in  consequence  of  which  the  law  of  atridhan 
has  become  a  rather  complicated  subject.  It  is  a  topic 
regarding  which,  Eamalakar  says  in  the  Yivada  Tandava, 
"  the  lawyers  fight  tooth  and  naiL"  And  Jimutavahana^  in 
concluding  his  chapter  on  this  branch  of  the  law,  compla- 
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cently  observes, — ^^Thus  has  been  explained  tihe  most  difficult    Lbctfubb 
subject  of  succession  to  a  childless  woman's  stridhom!*  1 

I  begin  with  the  first  of  the  three  questions  stated  above,  DifFerent  des- 
namely.  What  constitutes  stridhan  t  I  shall  first  of  all  give  Znd^n  m- 
you  shortly  the  different  definitions  or  rather  descriptions  sages. 
of  africZAon  according  to  the  sages,  as  these  form  the  ground- 
work of  the  law  on  the  subject,  and  the  basis  of  tiie  dis- 
quisitions of  the  commentators. 

ManusajTs:  "What  was  given  before  tiie  nuptial  fireMano. 
(adhyagni),  what  was  given  on  the  bridal  procession  (adhyd- 
vdhanika)^  what  was  given  in  token  of  love  (prUidatta), 
and  what  was  received  from  a  brother,  a  mother,  or  a  father, 
are  considered  as  the  six-fdd  separate  property  of  a  married 
woman/' ^  And  he  further  declares:  "  Such  ornaments  as 
women  wear  during  the  lives  of  their  husbands,  the  heirs 
(of  those  husbands)  shall  not  divide  among  themselves ;  they 
who  divide  it  among  themselves  fall  deep  into  sin." '  The 
former  of  these  texts,  which  professes  to  define  stridhan^  is 
evidently  not  in  the  nature  of  a  logical  definition ;  nor  even 
does  it  contain  an  exhaustive  enumeration  of  all  the  different 
sorts  of  Btridhan  noticed  by  other  sages. 

According  to  Narada,  **  What  was  given  before  the  nuptial  Karada. 
fire,  what  was  presented  in  the  bridal  procession,  her  hus- 
band's donation  (bhartridaya),  and  what  has  been  given  by 
her  brother,  mother,  or  father,  is  termed  the  six-fold  property 
of  a  woman." '  He  further  declares :  **  Property  given  to 
her  by  her  husband,  through  pure  affection,  she  may  enjoy  at 
her  pleasure  after  his  death,  or  may  give  it  away,  except 
land  or  houses."  ^ 

Tou  will  observe  that  Narada's  description  differs  from 

»  IX,  194.  *  IX,  200.  •  XIII.  8. 

*  Colebrooke  8  Digest,  Bk.  V,  476. 
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Vishna. 


Lectttbe    Manu's  only  in  mentioning  'husband's  donation'  in  the 
—       place  of  *  gift  in  token  of  love.'    As  this  last  sort,  namely, 
gift  in  token  of  love,  may  be  a  gift  by  the  husband  or  any 
other  relation,   Manu's  definition  is  evidently  more  compre- 
hensive than  that  given  by  Narada. 

Vishnu  says :  '' That  which  has  been  given  toa  woman  by 
her  father,  mother,  sons  or  brothers,  that  which  she  has 
received  before  the  sacrificial  fire  (at  the  marriage  ceremony), 
that  which  she  receives  on  supersession,  that  which  has 
been  given  to  her  by  her  relations,  her  fee,  and  a  gift  subse- 
quent, are  called  woman's  property."  *  He  further  declares : 
"  Those  ornaments  which  the  wives  usually  wear  should  not 
be  divided  by  the  heirs  whilst  the  husbands  (of  such, 
wives)  are  alive ;  if  they  divide  them,  they  become  out- 
castes."  '  The  former  of  these  texts  enumerates  nine  sorts  of 
etridhan,  but  these  are  not  in  every  instance  exclusive 
of  one  another ;  thus,  a  gift  subsequent  may  also  be  a  gift 
from  the  parents.  Oifts  from  sons,  gifts  from  kindred, 
gift  on  supersession  (which  has  been  already  noticed  in 
a  former  lecture* ),  and  gift  subsequent  and  woman's  fee 
(which  are  defined  by  other  sages  as  you  will  presently 
see)  are  the  additional  sorts  mentioned  by  Vishnu,  over  and 
above  those  given  in  Manu's  text ;  but  a  gift  subsequent, 
as  you  will  see  from  its  definition,  is  in  fact  included  in 
Manu's  enumeration.  The  latter  of  the  above  two  autraa, — 
namely,  that  relating  to  ornaments, — is  in  the  original,  word 
for  word  the  same  as  the  second  of  the  two  texts  cited  from 
Manu.  The  translation  of  Manu's  text  is  given  according 
to  the  gloss  of  Eulluka,  while  Vishnu's  antra  has  been 
rendered  according  to  the  gloss  of  Nanda  Pandit.    The 


»  XVII,  18  (1  W.  &  B.,  3^2).  •  XVII,  22  (1  W.  &  B.,  342). 

'  Lecture  IV,  antej  p.  163. 
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original  would  bear  either  interpretation.    The  Sfwtra  of    Lectubk 

Yishnu,  as  interpreted  in  the  Vaijayanti,  means,  that  if  a        

f&ther  and  his  sons,  or  other  coparceners  divide,  each  woman 
of  the  fiunily  whose  husband  is  alive  retains  her  ornaments ; 
but  the  ornaments  of  widows  may  be  divided.^ 

Eatyayana'  mentions  the  same  six  sorts  of  stridhan  as  Kfttynyana. 
Mann,  and  he  defines  some  of  those  six  and  also  some  of  the 
additional  sorts  enumerated  by  Vishnu. 

"Whatever  is  given  to  women,"  says  he,  "at  the  time  of 
their  marriage  before  the  nuptial  fire,  ie;A{cA  is  the  witness  of 
Twuptials,  is  denominated  by  sages  adhyagnika  stridhan" ' 
Tou  will  observe  that  the  gift  here  may  be  made  by  any 
cma  The  adhyavdhanika  is  thus  defined  :  "  That  again 
which  a  woman  receives  while  she  is  led  from  her  parental 
(abode  to  the  house  of  her  husband)  is  called  adhyava- 
hamka  stridhan,  or  woman's  property  given  at  the  bridal 
procession."  ^  This  is  the  meaning  of  the  text  according 
to  its  natural  construction,  and  it  is  the  meaning  adopted 
by  Vijnaneswara,  Eulluka,  Devanda  Bhatta,  Nilkantha, 
and  Jagannatha.  ^  But  Jimutavahana  and  Srikrishna^  give 
the  text  a  different  construction,  according  to  which  it 
should  be  rendered  thus :  "  That  again  which  a  woman 
receives  from  the  family  of  her  parents  while  she  is  led  (to 
the  house  of  her  husband)  is  called  adhyavahananika  stri- 

^  See  1  W.  &  B.,  343  note.    The  text  in  the  original  rons  thus  :— 

*  CoIebrooke*8  Digest,  Bk.  V,  462.  >  Ibid,  464. 
«  See  mtakflhara,  Ch.  II,  See.  XI,  5. 

*  See  Mitakahara,  Ch.  II,  Sec.  XI,  6 ;  note  to  Mann,  IX,  194  ;  Smriti 
Chandrika, Ch.  IX,  Sec.  I,  2 ;  Vyavahara  Mayukha,  Ch.  IV,  Sec. X,  3;  Cole- 
brodke*8  Digest,  465,  commentary. 

*  Dayabhaga,  Ch.  IV,  Seo.  I,  5,  6;  Dayakrama  Sangraha,  Ch.  II, 
Sec.  II,  8,  9. 
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Lecture    dhan,'*    The  difTerence  between  these  two  intrepretatioDs 

VII. 

!       is  evidently  not  merely  a  verbal  one,  but  affects  the  sense 

materially ;  for,  according  to  the  former,  gifts  to  a  woman 
at  the  bridal  procession,  by  whomsoever  made,  whether 
relatives  or  strangers,  come  under  the  category  of  stridhan  ; 
while  according  to  the  latter,  the  definition  would  include 
only  gifts  to  a  woman  from  the  fiunily  of  her  parents. 
The  importance  of  this  distinction  will  be  seen  presently. 
I  may  here  notice,  what  appears  to  be  rather  curious,  that 
Colebrooke,  in  his  translation  of  Jagannatha's  Digest,  has 
translated  this  text  according  to  Jimutavahana's  construc- 
tion, while  in  the  Dayabhaga,  he  has  rendered  it  in  the 
other  way.  This  has  made  paras.  5  and  6  of  Sec.  I, 
Chap.  lY  of  his  translation  of  the  Dayabhaga  appear  some- 
what incongruous.' 

''  Whatever  has  been  given  (to  a  woman)  through  affection 
by  her  mother-in-law  or  by  her  father-in-law,  and  what 
has  been  given  to  her  as  a  token  of  respect,  at  the  time  of 
making  obeisance  at  her  feet  {padahandamAka)^  is  deno- 
minated an  affectionate  gift  (pritidatta)  [or  according  to 
another  reading,  lavanyarjitay  that  is,  acquisition  through 
loveliness]."'  Jagannatha  interprets  padaha/adcmika  to 
mean, '  what  is  given  in  return  of  her  humble  salutations.'  * 

"  What  is  received  by  a  woman  after  marriage  from  the 
kinsmen  of  her  lord,  or  from  those  of  her  parents,  is  called 
a  gift  subsequent  {ari/wadheya) ;  but  Bhrigu  gives  the  name 

'  The  yerse  in  the  original  rang  thus : — 

The  Mitakflhara  reads  fin^'^ill  ^orf^qWI^. 

This  reading,  of  ooarse,  would  remove  all  ambignitj. 

""  Colebrooke's  Digest,  Bk.  V,  466 ;  Mitakshara,  Gh.  II,  Sec.  XI,  5  note. 

'  Colebrooke's  Digest,  Bk.  V,  166,  commentary. 
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of  '  subsequent  gift  *  to  anything  received  by  her  after  the    Leoturk 

nuptial  ceremony  firom  her  husband  himself,  or  from  her        

parents,  through  pure  affection." 

"  The  trifle  which  is  received  by  a  woman  as  the  price  or 
reward  of  household  {a&or,  of  uamg  hovsehold  utensils,  of 
keeping  beasts  of  burden,  of  watchi/ng  milch  cattle,  of 
preserving  ornaments  of  dress,  or  of  euperi/ntending  ser- 
vants, is  called  her  perquisite  (aulkay*  ^ 

**  What  a  woman,  either  after  marriage  or  before  it,  either 
in  the  mansion  of  her  husband  or  in  that  of  her  father, 
receives  from  her  lord  or  her  parents,  is  called  a  gift  from 
aflfectionate  kindred  (acmdayiJca) ;  and  such  a  gift  having 
by  them  been  presented  through  kindness  that  the  women 
possessing  it  may  live  well,  is  declared  by  law  to  be  their 
absolute  property."  • 

**  But,'*  says  Eatyayana,  '*  whatever  wealth  she  may  gain 
by  arts,  as  by  pavntimg  or  spinnvng,  or  may  receive  on 
account  of  friendship  from  any  but  her  kindred,  her  lord 
alone  has  dominion  over  it.  But  the  rest  is  declared  to  be 
woman's  property  {etridJumy " 

'*  Ornaments,"  says  Apastamba,  '*  are  the  exclusive  pro-  Apasumba. 
perty  of  a- wife,  and  so  is  wealth  given  to  her  by  kinsmen  or 
friends  according  to  some  legislators."  ^ 

Vyasa  declares :  "  That  which  is  given  to  bring  the  bride  Vyasa. 
to  the  fiunily  of  her  husband  is  her  perquisite ;  which  is 


^  Colebxooke*8  Digest,  Bk  Y,  468.  '  Ibid,  476. 

*  Dayabhaga,  Ch.  lY,  Seo.  1, 19. 

*  Colebrooke*8  Digest,  Bk.  Y,  472.  This  text  appears  to  be  the  same 
•0  the  9tb  tntra  of  Eanda  XIY,  Patala  YI,  Prama  II  (see  1  W.  &  R,  804); 
bat  the  reading  there  is  somewhat  different.  It  mns  thns : — "  According 
to  some,  the  share  of  the  wife  oonsiste  of  her  ornaments  and  the  wealth 
(whioh  she  may  have  reoeived)  from  her  relations/*  The  nttra  oooors 
akmg  witb  rales  for  partition. 
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Lbctubb    given  as  a  bribe  or  the  like,  that  she  may  cheerfully  go  to 

;       the  mansion  of  her  lord."  * 

''  A  portion  amoimting  to  two  in  the  thousand  out  of  the 
whole  estate,  should  be  given  to  a  woman ;  that,  and  what- 
ever wealth  is  bestowed  on  her  by  by  her  husband,  she  may 
use  as  she  pleases."  ' 

Devaia.  According  to  Devala,  ''Food  and  vesture,  ornaments, 

perquisites,  and  wealth  received  by  a  woman  frcna  a  kina- 
man,  are  her  own  property;  she  may  enjoy  it  henfelf, 
and  her  husband  has  no  right  to  it,  except  in  extreme 
distress. " " 

TajntTaikya.  Tajnavalkya,  whose  text  on  the  definition  of  stridhan 
has  been  the  subject  of  much  discussion,  declares :  ''What  was 
given  (to  a  woman)  by  the  father,  the  mother,  the  husband, 
or  a  brother,  or  received  by  her  before  the  nuptial  fire,  or 
presented  to  her  on  her  husband's  marriage  to  another  wife 
(adhivedamka),  and  the  rest,  is  denominated  stridhan.  So, 
that  which  is  given  by  kindred,  as  well  as  her  fee  and  any- 
thing bestowed  after  marriage."  ^  This  version  is  according 
to  the  reading  adopted  in  the  Mitakshara  and  the  com- 
mentaries which  follow  it.*     But  Jimutavahana*  slightly 


»  Colebrooke'B  Digest,  Bk.  V,  471.  •  Ibid,  482.  »  Ihd,  478. 

^  II,  143, 144.    The  text  in  the  original  mns  thos : — 

Jimatavahana  reads   ^inf^^^OllT  ^V   (and   also    adhivedanikd)  for 
^llf^ia^OllKJ*^  (arfAtwAiwiAfa  and  the  pest). 

•  See  Mitakshara,  Ch.  II,  Sec.  XI,  1 ;  Vyavahara  Maynkha,  Ch.  IV, 
Sec.  X,  2. 

«  Dayabhaga,  Oh.  lY,  Sec.  1, 13 ;  see  the  edition  of  the  Dayahhagm  by 
Bharat  Chandra  Siromani.  In  Colebrodke*s  translation  of  the  Dayabhaga, 
the.same  reading  of  the  text  is  adopted  as  that  given  in  the  Mitakshara, 
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alters  the  reading  by  substituting  the  expletive  eva  for  the     LBoxtrBB 

VIL 

suppletive  term  adya  (and  the  rest),  which  changes  the        

meaning  very  much ;  for  this  reading,  by  omitting  the  words 

and  the  rest/   would  limit  the  application  of  the  term 

stridhcm  to  the  descriptions  of  property  specifically  named. 

Though    there   are    about    eighty    different    sages    or  Remarks  on 

,  the  preceding 

writers  of  institutes,  the  texts  of  the  above-named  eight  ^^^^ 
sages  are  all  that  are  referred  to  by  commentators  in  their 
disquisitions  on  the  definition  of  stridhan.  And  as  accord- 
ing to  the  received  opinion,  the  writings  of  these  comment 
tators  are  at  the  present  day  the  real  authorities  on  Hindu 
law/  we  may  spare  ourselves  the  trouble  of  considering 
what  other  sages  besides  these  eight  may  have  said  on  the 
subject.  But  though  the  commentators  have  thus  shortened 
his  labor,  the  student  of  Hindu  law  has  little  reason  to 
thank  them  after  alL  For,  though  they  confine  themselves  to 
the  consideration  of  a  limited  number  of  discordant  author- 
ities, they  have  introduced  a  new  source  •  of  difficulty  by 
their  want  of  agreement  among  themselves  in  the  reading 
and  interpretation  of  the  texts.  There  is  hardly  any  text 
of  importance  on  the  subject,  which  has  not  received 
different  constructions. 

None  of  the  foregoing  texts  gives  any  exact  definition  of 
stridhan.  They  enumerate  and  describe  different  kinds  of 
stridhan  without  aiming  at  any  logical  classification.  Nor 
is  the  number  of  kinds  definitely  settled,  though  it  is  some- 
times said  to  be  six.  Thus  Katj^ayana  enumerates  six  kinds, 
but  describes  several  additional  sorts.  But  one  thing  is  clear 
from  an  examination  of  the  texts,  namely,  that  the  term 


^  See  the  remarks  of  the  Judicial  Committee  in  The  CoUector  of 
Hadnra  r.  Mntta  Ramalinga  Satthnpathy,  10  W.  R.  (f.  C),  21. 
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Lbotubb  stridhem  is  not  used  in  its  simple  etymological  sense,  bat  has  * 
— '.  technical  meaning.  If  it  were  otherwise,  and  if  by  stridhoH 
were  meant  any  property  belonging  to  a  woman,  the  enu- 
meration of  particular  descriptions  of  property  as  coming 
under  that  denomination  would  be  useless.  And  the  last 
text  cited  from  Eatyayana  would  go  expressly  to  negative 
such  a  ^ipposition.  As  for  the  suppletive  term  adya^  *  and 
the  rest'  in  the  text  of  Tajnavalkya,  apart  from  the 
authority  of  Vijnaneswara  which  I  shall  presently  consider, 
there  is  nothing  to  show  that  it  includes  eveiy  description 
of  property  howsoever  acquired.  Indeed,  according  to  the 
ordinary  canons  of  interpretation,  suppletoiy  expressions 
can  include  such  things  only  as  are  similar  to  those  speci- 
fically mentioned,  and  nothing  more  beside& 

It  may,  therefore,  be  deduced  fix)m  the  texts  quoted  above;, 
that  as  a  rule,  it  is  only  gifts  obtained  by  a' woman  fixHn  her 
relations,  and  her  ornaments  and  apparel,  that  constitute  her 
etridhom ;  and  that  the  only  sorts  of  gifts  from  strangers 
which  come  under  that  denomination  are,  presents  before  the 
nuptial  fire,  and  (according  to  some)  presents  made  at 
the  bridal  procession.  But  neither  gifts  obtained  firam 
strangers  at  any  other  time,  nor  her  acquisitions  by  labor 
and  skill,  would  constitute  her  stridfuin.  These  limitations 
may  appear  to  you  unreasonable;  and  judged  according 
to  our  advanced  notions  about  individual  rights^  so, 
no  doubt,  they  really  are.  But  you  have  seen  that  in 
the  Hindu  law  the  position  of  women  is  one  of  abscdute 
dependence.  Their  time,  therefore,  is  deemed  to  be  abso- 
lutely at  the  disposal  of  their  husbands ;  and  consequently 
whatever  is  acquired  by  them  at  the  expense  of  that  time, 
is  deemed  to  belong  to  their  husbands.  As  for  the  distinc- 
tion between  gifts  fixmi  relatitnis  and  those  from  stEangon^ 
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that  appeajrs  to  be  baaed  upon  the  idea  that  outside  the  Lbotubb 
circle  of  her  near  relati(ms,  the  social  existence  of  a  married  — 
womajk  is  completely  merged  in  that  of  her  husband,  so 
that  she  cannot  be  the  recipient  of  a  gift  from  any  one  but 
her  relations,  without  making  her  husband  a  participator 
in  it.  Nor  is  Hindu  law  singular  in  this  respect.  The 
restrictions  upon  the  proprietary  rights  of  married  women 
were,  until  lately,  fisur  more  stringent  in  the  English  law 
than  they  are  with  us. 

I  shall  now  consider  the  definitions  of  atridhan  deduced  Definition  and 

,  classification 

fix>m  the  forgoing  texts  by  the  commentators  of  the  difier-  of  stridhan 

ill  according  to 

ent  schools.    At  the  present   day,  the  commentators  are  thecommento- 
the  real  authorities  on  the  subject ;  and  it  is  their  defini- 
tions that  Judges  are  bound  to  adopt,  except  where  they 
have  been  modified  by  later,  and  practically  more  authori- 
tative expositions  of  the  law,  I  meaoi,  judicial  decisions. 

I  begin  with  the  Benares  school.    The  highest  authority  Benares  school 

— "Mitakshara. 

in  that  school  is  the  Mitakshara,  which  is  also  imiversally 
respected  throughout  India.  That  treatise  is  a  ccmtinuous 
commentary  on  the  institutes  of  Tajnavalkya ;  and  the 
author  accordingly  adopts  the  text  of  that'  sage  as  the 
basis  of  his  definition  of  stridkan;  and  he  has  the 
following  commentary  on  the  first  doka  on  the  subject 
(n,  148)  :— 

"  That  which  was  given  by  the  father,  by  the  mother,  by 
the  husband,  or  by  a  brother ;  and  that  which  was  present- 
ed by  the  maternal  uncles  and  the  rest,  at  the  time  of  wed- 
ding before  the  nuptial  fire ;  and  a  gift  on  a  second  marriage 
or  gratuity  on  account  of  supersession,  as  will  be  subse- 
quently explained  in  the  text, '  To  a  woman  whose  husband 
marries  a  second  wife,  let  him  give,  &c. ; '  [and,  as  indi- 
cated] by  the  word  adya  (and  the  rest),  property  obtained 
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•  * 

LscTtTBE    by  inheritance,  purchase,  partition,  acceptance,  finding :  all 
1       this  is  stridkan  according  to  Manu  and  the  rest." ' 

Yijnaneswara  then  remarks,  "  The  term  stridhan  (woman's 
property)  conforms  in  its  import  with  its  etymology,  and 
is  not  technical :  for,  if  the  literal  sense  be  admissible,  a 
technical  acceptation  is  improper." " 

In  order  to  obviate  a  possible  objection, — ^namely,  that 
Manu*s  enumeration  of  six  kinds  of  stridhan  would  mili- 
tate against  the  view  that  the  term  is  used  in  its  unlimited 
sense, — our  author  observes :  "  What  again  is  said  by  Manu 
(in  the  verse)  '  What  was  given  before  the  nuptial  fire,  &a 
[here  Manu's  text  is  cited  in  full]  about  atridhanheing  of 
six  sorts,  is  intended,  not  as  a  restriction  of  a  greater 
number,  but  as  a  denial  of  a  less."  * 

After  giving  Katyayana's  definitions  of  gifts  before  the 
nuptial  fire  and  the  rest,  the  author  next  considers  the  first 
half  of  the  next  sloka  of  Tajnavalkya — '*  So,  that  which  has 
been  given  by  kindred,  as  well  as  her  fee  or  gratuity,  and 
anything  bestowed  after  marriage," — and  explains  'kindred' 
as  meaning  '  relations  of  the  mother  and  those  of  the  fisUiier,' 
and  the  term  '  gratuity '  (sulka),  as  that  for  the  receipt  of 
which  a  girl  is  given  in  marriage.^ 

He  then  gives  Eatyayana's  definition  of  a  gift  subsequent, 
which  I  have  already  given  above  along  with  Eatyayana's 
other  texts.    And  our  author  concludes  his  description  of 


^  Mitakshara,  Ch.  II,  Sea  XI,  2.    The  latter  part  ctf  the  abore  tranda- 
tion  is   somewhat   different  from   Colebrooke*s   translation. 

•  Ihid,  3. 

*  Ibidf  4.    The  abore  translation  differs  slightly  from  that  giren  by 

Colebrooke,  which  omits  the  words  i|?Vir:  'what  again*  with  iHiioh 
the  verse  begins.  This  omission,  as  pointed  oat  by  Messrs.  West  and 
Bilhler  (1  W.  &.  B.,  Introduction,  p.  Ixv),  has  rendered  the  sense  liable 
to  be  misunderstood.  *  Ibid  6. 
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stridhan  with  an  explanatory  note  that  the  words  in  the     Lecture 
last  hemistich,  cited  from  Yajnavalkya,  are  connected  with        — .* 
the  words  'is  denominated  stridkan*  which  precede  (in 
doka  143,  Chap.  II).* 

Nothing  can  be  clearer  or  more  simple  than  the  above 
explanation  of  what  constitutes  stridhan.  Leaving  out 
of  consideration  the  refutation  of  a  possible  adverse  argu- 
ment, and  the  descriptions  of  particular  kinds  of  atridhan 
known  by  definite  names,  the  author's  explanation  can  be 
summed  up  in  these  few  words,  namely,  that  stridhan,  con- 
formably to  its  derivation,  means  property  of  any  descrip- 
tion belonging  to  a  woman.  And  this  unlimited  sense  is 
deduced  from  the  suppletory  term  adya  'and  the  rest '  in 
the  text  of  Yajnavalkya.  How  far  that  word  (adya), 
which  is  preceded  and  followed  by  the  enumeration  of 
particular  sorts  of  property  as  coming  under  the  deno- 
mination of  stridhan,  can  correctly  bear  the  significa- 
tion attached  to  it,  is  certainly  a  matter  of  consider- 
able doubt.  I  have  already  hinted  at  my  reasons  for 
entertaining  this  doubt,  and  I  shall  only  add  that  the 
Madhaviya  commentary,  which  is  the  work  of  a  scholar  of 
vast  erudition,  and  is  esteemed  as  a  high  authority  in  the 
South,  gives  to  the  words  '  and  the  rest,'  in  Yajnavalkya's 
text,  a  limited  signification,  such  as  imder  the  ordinary  rules 
of  interpretation  they  ought  to  bear.  "By  the  words 
*  et  cetera,' "  says  Madhava,  "  property  purchased  with  what 
is  given  during  the  procession,  &c.,  is  included."  «    And  the 

*  Colebrooke*B  translation  of  this  passage  (Mitakshara,  Ch.  II,  Seo.  XI,  7) 
IB  slightly  inacoarate.  The  last  sentence  in  verse  7  in  the  original  runs 
thus : — 

"  The  relation  (of  the  words  in  the  last  quotation)  is  with  the 
words  '  is  denominated  itridhan,'  which  precede." 

*  See  Dayavibhaga  (Bomell's  translation),  p.  41. 
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Lbotu&b  highest  Court  of  appeal  for  India  hm,  upon  a  oonsideration 
— '•  of  the  general  spirit  of  the  Hindu  law,  been  led  to  impoee 
some  limitation  upon  Vijnaneswara's  meaning  of  the  tenn 
stridJuin,  and  to  hold  that  property  inherited  by  a  widow 
from  her  husband  does  not  become  her  stridhcm^  The 
effect  of  this  limitation,  and  the  general  question  how  fiur 
inherited  property  constitutes  atridhan,  will  be  casisidered 
in  a  subsequent  part  of  the  present  lecture. 

But  it  ought  to  be  borne  in  mind  that  we  are  not 
now  at  liberty  to  put  our  own  construction  upon  the  Biahi 
texts.  Whatever  construction  has  been  put  upon  them  by 
authoritative  commentaries  like  the  Mitakshara,  has  be- 
come binding  upon  us.  Yijnaneswara's  opinion  is  as  much 
an  authority  now,  as  the  text  he  comments  upon;  and 
indeed,  at  the  present  day,  the  former  is  practically  of 
greater  importance  than  the  latter.  In  the  words  of  the 
Judicial  Committee  "  the  duty  of  an  European  Judge,  who 
is  under  the  obligation  to  administer  Hindu  law,  is  not 
so  much  to  enquire  whether  a  disputed  doctrine  is  biilj 
dedudble  from  the  earliest  authorities,  as  to  aaoortain 
whether  it  has  been  received  by  the  particular  school  whidi 
governs  the  district  with  which  he  has  to  deaL"  * 

Though  the  Mitakshara  declares  that  every  descriptian 
of  property  belonging  to  a  woman  becomes  her  etridhan, 
it  does  not  follow  that  her  power  of  disposal  is  the  same 
over  every  variety  of  it  y\jnaneswara  admits  with  Narada 
the  want  of  independence  in  women ; '  and,  indeed,  he  is 
so  far  from  allowing  females  to  have  absolute  power  over 


*  Bbngwandeen  Doobey  v.  Myna  Baee,  9  W.  B.  (P.  a),  23 ;  Miuaamat 
ThAkoor  Dayhee  r.  Rai  Balack  Bam,  10  W.  B.  (P.  0  ),  3. 

*  The  GoUeotor  of  Hadara  v,  Mnttn  Ramalinga  Satthapsfchy,  10  W.  R. 
(P.  C),  21.  '  Mitakahara,  Oh.  II,  Seo.  1, 81. 
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their  {MX)perty,  that  he  does  not  allow  such  power  even  to    Lectubb 
male  proprietors.^    This  point  will  be  considered  more  fully        — ! 
in  the  next  lecture. 

If  such  a  high  authority  as  the  Mitakshara  stood  in 
need  of  any  support^  it  is  amply  supported  on  the  point 
under  consideration  by  the  Viramitrodaya,  a  later  com- 
mentary held  in  high  esteem  in  the  Benares  school.' 

The  Viramitrodaya  *  contains  a  much  fuller  discussion  on  Viramitrodaya, 
the  point,  and  tries  to  answer  almost  every  objection  that 
may  be  urged  against  Yijnaneswara's  definition  of  stridhan. 
After  expkoning  that  the  enimieration  of  six  sorts  of  8tri- 
dban  by  Manu  and  Narada  is  meant  to  be  a  denial  of 
ft  smaUer  number,  and  not  a  restriction  of  a  greater,  the 
author  observes,  that  the  word  stridhan,  according  to  its 
etymology,  means  *  any  property  owned  by  a  woman,'  and 
that  its  meaning  is  not  restricted  by  any  technical  defini- 
tion; and  he  gives  to  the  word  adya  the  same  general 
import  that  is  given  to  it  in  the  Mitakshara. 

He  then  notices  the  following  objection  against  his  defini- 
tion of  stridhcm : — ^If  every  kind  of  property  owned  by  a 
woman  is  to  be  regarded  as  her  stridhan,  this  interpretation 
would  be  opposed  to  the  two  texts  of  Katyayana,  in  one  of 
wliich  that  sage  observes, — **  Whatever  has  been  given  to 
women  under  certain  conditions,  or  with  certain  design,  by 
their  father,  brother,  or  their  husband,  all  that  is  declared 
not  to   be   woman's  property;" — and  in   the    other    he 

*  KtakBhara,  Ch.  I,  Seo.  1, 27. 

*  See  Omrit  Eoomaree  Dabee  v.  Lnkhee  Narain  Chaokerbntfcj,  10 
W.  B.  (F.  B.),  86  ;  Greedharee  LaU  Roy  v.  The  Qoremment  of  Bengal, 
10  W.  a.  (P.  C),  84. 

*  See  the  edition  by  Jivananda  Yidyasasrara,  pp.  688,  689 ;  and 
2  W.  9c  B.,  p.  67,  et  seq,,  where  a  translation  of  the  chapter  of  the 
Yiramitrodi^fa  relating  to  wtridJum  is  giren. 
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Lbctubb    dedares, — ''  But  over  that,  which  has  been  gained  by  mechan- 
—       ical  arts,  or  which  has  been  received  out  of  affection  firom 
a  stranger,  the  husband  has  dominion.     But  the   rest  is 
declared  to  be  atridhan!*  * 

And  he  answers  the  objection  by  maintaining,  that 
Eatyayana  does  not  in  these  texts  deny  that  such  pro- 
perty (as  conditional  gifts,  gains  by  mechanical  arts,  and 
the  rest)  is  stridhan,  but  only  denies  that  the  woman 
who  acquires  it  has  the  power  of  disposal  over  it;  and 
in  support  of  this  view  he  refers  to  Eatyayana's  words, 
''the  husband  has  dominion,  &c."     He    further  observes, 

that  even  if  the  former  of  the  two  verses  of  Eatyayana 
indicate  a  denial  that  conditional  gifts  and  gifts  with  a 

design  (to  de&aud  others)  are  woman's  property,  that  would 

not  militate  against  his  view,  as  such  gifts  would  be  no 

gifts  at  all ;  for  Manu  sajrs,  '^  When  the  judge  discovers  a 

pledge  or  sale,  gift  or  acceptance,  made  with  a  fraudulent 

design,  or  in  whatever  case  he  discovers  a  transaction  to  be 

conditional,  let  him  annul  that  entirely."  ' 

Thus  you  will  observe  that  the  Viramitrodaya,  like  the  , 

Mitakshara,  maintains  that  whatever  is  owned  by  a  woman 

is  her  atridhan,  though  it  admits  more  clearly  than  the 

last  named  treatise,  that  the  quality  of  being  freely  alienable 

by  her  without  her  husband's  consent,  which  generally 

attaches  to  stridhan,  may  not  attach  to  every  kind  of  it. 

Bombay  school     In  the  Bombay  school,  the  leading  authorities  are  the 

— Vyavahtra 

Hayakba. ■ 

^  This  is  evidenUy  the  same  text  as  tliat  cited  in  Golebrooke*8  Digeit, 
Bk.  V,  470. 

*  VIII,  165.  The  translation  given  abore,  which  is  aoooxding  to  the  in- 
terpretation of  Mitramisra,  differs  from  that  by  Sir  W.  Jones,  who  follows 
the  gloss  of  EoUnka.  The  difference  arises  from  the  fact  of  different 
meanings  being  assigned  to  the  word  ^^f^  (upadhi)^  which  Kollnka 

takes  to  mean  *  fraud/  and  Misra  nses  as  meaning  *  condition.* 
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Hitakshara  and  the  Vyavahara  Mayukha ;  and  the  question  Lectubb 
has  sometimes  been  raised  as  to  which  of  the  two  should  — 
prevail  when  they  differ  on  any  point.  With  the  excep- 
tion of  Ouzerat  and  the  island  of  Bombay,  where  perhaps 
the  Mayukha  ranks  as  the  foremost  authority,  in  other 
parts  of  Western  India,  the  first  place  is  assigned  to  the 
Mitakshara,  and  only  a  subordinate,  though  an  important 
one,  to  the  Mayukha/  Upon  the  point  imder  considera- 
tion, namely,  the  definition  of  stridhan,  there  is  very  little 
real  difference  between  the  two  authorities. 

The  Mayukha,  like  the  Mitakshara,  interprets  Manu's 
enumeration  of  six  kinds  of  woman's  property  to  mean 
only  the  denial  of  a  smaller  nimiber,  and  refers  to  the 
■word  adya  (and  the  rest)  in  Yajnavalkya's  text  in  support 
of  that  interpretation ; '  though  it  does  not,  like  the  latter 
•treatise,  expressly  declare  that  that  word  is  meant  to  include 
sh  acquisitions  whether  by  inheritance,  partition,  or  the 
like.  In  treating  of  succession,'  however,  it  draws  a  dis- 
tinction between  paribha  aikastridh  an  or  stridhcm  proper 
and  what  is  acquired  by  the  act  of  partition  and  the  like ; 
and  this  would  show  that  the  Majrukha  assigns  to  the 
simple  term  stridhan  the  same  imlimited  signification  that 
it  has  in  the  Mitakshara. 

The  different  particular  kinds  of  stridJian  mentioned  in 
the  texts  of  Manu  and  Yajnavalkya,  are  defined  as  in 
the  Mitakshara,  with  the  exception  of  the  avZka  (perquisite), 
for  which  Eatyayana's  definition  already  cited  above  is 
adopted. 

The  two  texts  of  Eatyayana  relating  to  conditional  and 
fraudulent  gifts,  and  gains  by  mechanical  arts  and  gifts 

*■  See  KriBhnaji  VyankteBh  o.  Pandarang,  12  Bom.,  65. 

■  Vyavahara  Mayukha,  Ch.  IV,  Sec.  X,  1,  2.  •  Jbid,  26. 

N   2 
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Lectubb    from  strangers,  are  explained  in  a  way  similar  to  that  in 

— !       the  Viramitrodaya ;  and  it  is  observed  generally  that  a 

woman  possesses  absolute  power  of  disposal  only  over  some 

kinds  of  dridhcm. 

Dravida  school     The  Southem  school  follows  the  Smriti  Chandrika  and 

Uadhavya.      the  Parasara    Madhavya,  in   addition  to  the  Mitakshara^ 

as  its  leading  authorities.    The  Parasara  Madhavya  agrees 

with  the  Mitakshara  in  many  respects,  and  it  adopts,  the 

text  of  Yajnavalkya  as  the  basis  of  its  comments ;  but  it 

gives  to  the  suppletory  term  adya,  as  you  have  seen,  a 

limited  signification,  as  including  property  purchased  with 

what  is  given  during  the  bridal  procession,  &c.;  and  it 

admits  upon  the  authority  of  Eatyayana's  texts,  which 

are  explained  away  in  the  Viramitrodaya,  that  gifts  upon 

condition,  or  with  a  design,  or    from   strangers,  and  gains 

by  mechanical    arts,    do    not  constitute  stridhom^    The 

Smriti  Chan-   Smriti  Chandrika'  acrees  in  substance  with  the  Madha- 

drika.  ^ 

viya  commentary,  with  this  difference  only,  that  it  does 
not  assign  any  definite  meaning  to  the  notable  word 
adya  in  Tajnavalkya's  text.  The  Chandrika,  like  the 
Parasara  Madhavya,  gives  no  definition  of  stridJian,  but 
it  regards  Manu's  enumeration  of  six  sorts  as  merely  im- 
plying a  denial  of  a  less  number.  And  it  enumerates  and 
defines  the  various  sorts  of  stridhan  according  to  the  texts 
of  Manu,  Yajnavalkya,  Vishnu,  and  E^atyayana,  which  have 
been  already  cited.  These  several  sorts  are : — ^the  adhyagni, 
or  gift  before  the  nuptial  fire,  and  the  adhyavahanika,  or  pre- 
sent at  the  bridal  procession  (both  of  which  may  be  gifts  from 
any  person) ;  the  prUidatta,  or  gift  through  affection  or  as 
a  token  of  respect  obtained  from  kindred ;  gifts  obtained 

*■  See  BnmeU's  translation  of  the  Dayavibhaga,  pp.  40—42. 
•  Ch.  IX,  Sec.  I. 


ACCORDING  TO  THE  VIVADA  CHINTAMANI.  291 

from  the  husband,  the  parents,  or  a  son,  or  firom  kindred ;     Lecture 

VII. 
the  ddhivedanika,  or  present  on  supersession ;  and  the  avlkay        — ^ 

or  gratuity,  and  the  anvxidheya,  or  gift  subsequent,  as 
defined  by  Eatyayana.  But  gains  by  mechanical  arts,  con- 
ditional gifts,  and  gifts  from  strangers  are  expressly  ex- 
cluded from  the  category  of  stridhan. 

According  to  the  Dravida  school,  therefore,  the  term  stri- 
dhan has  not  that  unlimited  literal  signification  which  it 
has  under  the  Mitakshara,  but  is  used  in  a  limited  and 
technical  sense. 

It  is  not  very  dear  whether,  according  to  the  Smriti 
Ghandrika,  property  inherited  by  a  woman  becomes  her 
etridhan;  but  there  is  a  passage  in  that  work  relating  to 
the  mother's  succession,  in  which  it  is  said,  ''whatever 
the  mother  takes,  she  takes  for  herself  Uke  the  stridhan 
called  adhya>gni  and  the  like;"^  and  from  this  passage 
it  has  been  sometimes  inferred  that  inherited  property  does 
not  rank  as  stridhan.* 

I  shall  next  consider  the  definition  of  stridhan  accord-  Mithiia 

school — 

imr  to  the  Mithiia  school      The  leading:    authority    forVivada 

^  ^      ^  J  Chiiiumani. 

that  school  is  the  Vivada  Chintamani  This  work,  too, 
does  not  give  any  definition  of  stridJian;  but,  like  the 
Ghandrika,  it  enumerates  and  defines  the  several  descrip- 
tions of  property  which  rank  as  stridhan  according  to  it.' 

These  are,  first  of  aU,  the  six  kinds  as  enumerated  by 
Manu  and  defined  by  Eatyayana  in  the  texts  already  cited. 


«  Ch.  XI,  Sec.  in,  8. 

*  This  passage,  whiob  is  given  in  Kristnasawmj  Iyer  s  translation, 
is  not,  howerer,  to  be  found  in  Bharat  Chandra  8iromani*6  edition  of  the 
Smriti  Chandrika  (chapter  relating  to  inheritance),  see  p   71. 

*  Tagore*8  translation,  pp  256—263. 
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Lecture    With   reference   to  these   it  would  be  sufficient  to  remark, 
VII.         ,  ,. 
that,  according  to  our  author,  the  enumeration  of  six  kinds 

means  simply  the  denial  of  a  less  number ;  and  ihe  presents 

at  the  bridal  procession  are  not  merely   what  is  received 

from  kinsmen,  but  include  all  that  is  given  to  a  woman  by 

any  person  '  while  she  is  proceeding  the  second  time  from 

the  house  of  her  father  to  that  of  her  husband.' 

The  seventh  variety  of  atridhan  is  the  adhivedanika,  or 
gift  on  supersession,  as  defined  by  Tajnavalkya.* 

The  eighth  sort  is  sidka,  or  woman's  perquisite,'  and  the 
ninth  is  the  gift  subsequent ;  and  these  are  both  defined 
according  to  the  texts  of  Katyayana  cited  above.  Sav^ 
dayika,  or  gift  of  affectionate  kinsmen,  is  explained  as 
being  a  general  name  for  several  sorts  of  stridhan. 

Ornaments  constitute  the  tenth  variety  of  stridhan. 
Regarding  these,  a  text  of  Manu  (IX,  200)  is  cited,  and  it  is 
observed,  that  "  any  ornament  which  a  woman  wears  with 
the  consent  of  her  husband  shall  be  her  peculiar  property, 
even  if  it  have  been  not  given  to  her."  And  "  food  and 
vesture,"  mentioned  in  the  text  of  Devala,  and  explained  by 
our  author  to  mean  '  funds  appropriated  to  a  woman's  sup- 
port,' form  the  eleventh  description  of  atridhan. 

The  author  concludes  his  enumeration  of  the  several 
kinds  of  atridhan  by  saying :  "  These  are  the  several  kinds 
of  peculiar  property  of  women."  And  the  text  of  Tajna- 
valkya,  which  forms  the  basis  of  the  unlimited  interpreta- 
tion of  the  tei-m  stridhan  in  the  Mitakshara  and  the 
Viramitrodaya,  is  neither  cited  nor  even  referred  to.  Hence 
it  may  be  inferred  that,  according  to  the  Yivada  Chintamani, 

*  II,  148. 

*  Perquisite  is,  in  another  plaoe,  defined  as  '  wealth  given  to  a  damflcl 
on  demandin((  her  in  marriage/    (Tagore*B  translation,  p.  263.) 
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no  other  Icind  of  property  besides  those  enumerated  above,     Lkcturk 
comes  under  the  denomination  of  stridhan.  — 

As  regards  property  inherited  by  a  widow  from  her 
husband,  the  author's  meaning  is  not  very  dear.  He  draws 
a  distinction  between  moveables  and  immoveables,  and 
holds  that  the  widow's  power  of  disposal  over  the  former 
is  absolute ;  but  then  he  adds,  that  the  texts  of  Eatyayana, 
from  which  the  distinction  is  deduced,  do  not  refer  to 
atridhan.'^ 

It  remains  now  to  consider  the  definition  of  stridhan  Bengal  school. 
according  to  the  Bengal  school    That  school  is  represented 
by  its  founder  Jimutavahana  and  his  followers  Raghu- 
nandana  and  Srikrishna. 

The  Dayabhaga  of  Jimutavahana,  which  is  the  leading  Dayaiihaga. 
authority  in  that  school,  gives,  like  the  Mitakshara,  a 
general  definition  of  stridhan;  but,  unlike  the  work  of 
Yijnaneswara,  from  which  it  differs  on  many  important 
points,  it  restricts  the  application  of  the  term  to  cer- 
tain descriptions  of  property  belonging  to  a  woman. 
Generally  speaking,  woman's  property  has  two  peculiarities 
attaching  to  it :— first,  she  has  absolute  power  of  disposal 
over  it,  notwithstanding  her  general  want  of  indepen- 
dence ;  and,  secondly,  it  follows  a  special  order  of  succes- 
sion. Now,  the  former  of  these  peculiarities  does  not, 
according  to  certain  texts  of  Kittyayana  cited  above,  attach 
to  every  sort  of  property  belonging  to  a  woman ;  and 
accordingly,  to  reconcile  their  unlimited  literal  interpre- 
tation of  the  term  stridhan  with  these  texts,  the  Virami^ 
trodaya'  and  the  Mayukha'  expressly  affirm  that  a  woman's 

*  See  Profionno  Coomar  Taf^ore'a  translation,  p.  262 ;  see  also  Bhngwan- 
decn  Doobey  «.  Myna  Bace,  9  W.  R.  (P.  C  ).  31. 

•  2  W.  and  B.,  69,  70.  *»  Ch.  IV,  Sec.  X,  7.  8. 
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Lbcturjs  power  of  disposal  is  absolute,  not  with  regard  to  every 
— i  kind  of  her  etridhan,  but  only  with  regard  to  certain 
kinds  of  it.  Jimutavahana,  however,  on  the  contrary,  main- 
tains, that  property  belonging  to  a  woman,  in  order  that  it 
may  properly  be  called  atridhan,  must  possess  the  quality 
of  being  alienable  by  her  at  pleasure. 

After  examining  the  various  enumerations  and  definitions 
of  different  varieties  of  stridhan  according  to  the  differ- 
ent sages,  the  author  of  the  Dayabhaga  says: ''  Since  various 
sorts  of  separate  property  of  a  woman  have  been  thus 
propounded  without  any  restriction  of  number,  the  number 
six  [as  specified  by  Manu  and  others]  is  not  definitely 
meant.  X  But  the  texts  of  the  sages  merely  intend  an  expla- 
nation of  woman's  separate  property.  Thai  aJUmt  is  her 
peculiar  property  which  she  has  power  to  give,  aM,  or  vse 
independently  of  her  husbands  control.  Eatyayana  ex- 
presses this  rather  concisely :  '  The  wealth,  which  is  earned 
by  mechanical  arts  or  which  is  received  through  affection 
from  any  other  [but  the  kindred],  is  always  subject  to  her 
husband's  dominion.  The  rest  is  pronounced  to  be  woman's 
property.' "  * 

As  no  general  rule  is  anywhere  laid  down  as  to  what 
property  a  woman  can  dispose  of  independently  of  her 
husband's  control,  the  foregoing  definition  is  open  to  the 
objection  that  it  defines  one  unknown  thing  in  terms 
of  another. 

From  this  definition  it  may  be  argued  that  a  gift  obtained 
from  the  husband,  when  consisting  of  immoveable  property, 
does  not  constitute  a  woman's  peculium;  for  a  text  of 
Narada,  cited  in  the  Dayabhaga,'  declares :  "  What  has  been 

»  Daynbhaga,  Ch.  IV,  Sec.  1, 18, 19.    '  »  Ch.  IV,  Sec.  I,  23. 


ACXX)RDINO  TO  THE  DATABHAQA.  295 

given  by  an  affectionate  husband  to  his  wife,  she  may     IiRctuu 
consume  as  she  pleases  when  he  is  dead,  or  may  give  it        — 
away,  excepting  immoveable  property."  ^ 

But  on  the  other  hand  it  may  be  said  that  such  property 
does  constitute  a  woman's  stridhan,  and  that  the  absence 
of  her  power  of  alienation  over  it  is  noticed  as  an  exception 
to  the  rule  that  a  woman's  stridhan  is  absolutely  at  her 
disposal    The  point  is  not,  however,  free  from  doubt. 

So  completely  does  Jimutavahana  reject  Yijnaneswara's 
unlimited  literal  interpretation  of  the  term  stridhan,  that 
he  adopts  a  reading  of  Yajnavalkya's  text '  different  from 
the  ordinary  one,  substituting  the  expletive  eva  for  the 
suppletory  term  adya  (and  the  rest)  which  forms  the 
basis  of  that  interpretation.'  The  author  further  expressly 
declares  that  property  inherited  by  a  woman,  whether 
it  be  from  her  husband,  her  father,  her  son,  or  other 
relation,  does  not  constitute  her  stridhan,  and  does  not, 
therefore,  pass  on  her  death  to  the  heirs  to  her  peculiar 
property.*  And  he  explains  the  term  bhariridaya  in  Nara- 
da's  text,  which  might  be  supposed  to  signify  the  estate 
inherited  from  her  husband,  as  meaning  the  husband's 
donation.^  Of  gifts  from  strangers,  only  those  that  are 
received  before  the  nuptial  fire  constitute  stridhan;  and 
the  term  adhyavdhanika  stridha/n  (presents  at  the  bridal 
procession)  which,  according  to  the  usual  interpretation  of 
Katyayana's  text,  includes  gifts  from  strangers,  is,  according 

*■  This  text  is  not  to  be  found  in  Narada*B  InBtitntes,  but  is  cited  in 
other  works  also,  Brush  as  the  Vivada  Chintamani  '  II,  148. 

'  Dayabhaga,  Ch.  IV,  Sea  1, 13.  Golebrooke,  in  his  translation  of  the 
Dajabhaga,  giyes  TajnaYalk7a*B  text  with  the  same  reading  that  occurs 
in  the  Mitakshara.  This,  however,  is  not  the  reading  of  the  text  accord- 
ing to  the  Dayabhaga.    See  Bharat  Chandra  Siromanl^s  edition,  1863. 

«  Dayabhaga,  Ch.  IV,  Sec.  1, 11, 12  ;  Ch.  XI,  Sec.  I,  6S  ;  Sec.  II,  30,  31. 

*  Dayabhaga,  Ch.  IV,  Sec.  I,  7,  8. 
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Lecture    to  the  Dayabhaga,  limited   to  presents  received  from  the 
— '-       parents  and  their  kindred.* 

The  term  svlka,  or  fee,  is  explained  as  having  two  mean- 
ings.   It  either  means,  according  to  the  definition  of  Elaty- 
ayana,  '*  whatever  has  been  received  as  a  price  of  workmen 
{karminam)*  on  houses,  furnitures  and  carriages^  milking- 
vessels  and  ornaments/'  or  it  means,  according  to  the  text  of 
Yyasa,  **  what  is  given  to  bring  the  bride  to  her  husband's 
house."  *    The  former  of  these  meanings  is  thus  explained : 
"  What  is  given  to  a  woman  by  artists  constructing  a  house 
or  executing  other  work,  as  a  bribe  to  send  her  husband  or 
other  person  [of  her  family]  to  labour  on  such  particular 
work,  is  her  fee.     It  is  the  price  [of  labour]  since  its  purpose 
is  to  engage  [a  labourer]."  * 
Dayatattwa —     The  Dayatattwa  of  Raghunandana  and  the  Dayakrama 
Saiigraha.        Sangraha  of  Srikrishna  substantially  agree  with  the  Daya- 
bhaga,  and  so  I  need  not  give  in  detail  the  discussions 
contained    in    those    works    on    the    definition    of  stri- 
dhan.* 
Docs  property      You   will  thus  observc  that  the  Dayabhaga   excludes 
woman*bJl>m^  inherited  property  from  the  denomination  of  stridhan  as 
er  stitd  an     ^^prcssly  as  the  Mitakshara  includes  it  under  that  denomi- 
nation ;  while,  of  other  conmientaries,    some    f oUow  the 
Mitakshara,  and  the  rest  seem  to  be  in  favor  of  the  opposite 
doctrine.    As  the  definition  in  the  Mitakshara  has  to  some 
extent  been  qualified  and  restricted  by  judicial  decisions,  I 
shall  consider  the   question,  how  far  property  inherited 

^  Dayabhaga,  Gh.  lY,  Seo.  I,  5,  6,  See  ante,  pp.  277, 278,  remulB  oa 
Katyayana^B  texts. 

*  The  usual  reading  is  karmanam,  *  of  works/ 
'  Dayabhaga,  Ch.  IV,  Seo.  Ill,  19, 21. 

'  Ibid  20. 

*  See  Dayatattwa,  Golap  Chandra  Sarkar's  translation,  Gh.  IX,  p.  M 
et  ieq  ;  Dayakrama  Sangraha,  Ch.  II,  Sec.  II. 


INHBRITED  PROPEBTT — ^BENGAL  SCHOOL.  297 

by  a  woman  constitutes  her  stridhan,  with  special  reference    Legturi 
to  these  decisions.  — i 

A  woman  may  inherit  the  ordinary  property  of  a  male 
owner ;  and  she  may  also  inherit  the  stridhan  of  a  female. 
These  two  cases  are  distinct,  and  should  be  separately 
considered.  In  the  former  case,  the  relations  from 
whom  a  woman  may  inherit  are,  her  husband,  her  father, 
her  son,  grandson  or  other  male  lineal  descendant,  and  her 
brother  and  sagotra  kinsmen  of  her  husband  (according 
to  the  Bombay  school^);  in  the  latter  case,  they  are  her 
mother,  her  mother's  mother,  and  her  daughter. 

As  the  decisions  just  referred  to  have  been  evidently  Bengal  tchool 
influenced  by,  if  not  based  upon,  the  law  of  the  Bengal 
school,  I  shall,  in  the  first  place,  shortly  describe  the  process 
by  which  that  law  has  been  developed  from  the  texts  of 
the  sages. 

First  take  the  case  of  the  widow  inheriting  from  her 
husband.  Conmientators  of  the  different  schools  have  taken 
no  small  pains  to  reconcile  the  conflicting  texts  of  the  sages 
upon  the  subject  of  the  widow's  succession ;  and  considering 
the  state  of  the  authorities  upon  the  subject,  it  is  no  wonder 
that  they  should  have  come  to  different  conclusions.  The 
Mitakshara  recognizes  the  widow's  right  only  when  her  hus- 
band was  separated  from  his  kinsmen ;  but  it  says  nothing 
expressly  as  to  the  extent  of  her  interest  in  the  estate  inherit- 
ed by  her,  or  the  order  of  succession  to  it  after  her  death.' 
The  Dayabhaga,  on  the  other  hand,  allows  her  to  succeed  to 
her  husband's  estate  in  all  cases  on  failure  of  sons,  grandsons, 
and  great-grandsons;  but,  as  if   to  coimterbalance    this 

*•  See  Yyavahara  Mayokha,  Gh.  IV,  Seo.  YIII,  19  ;  Lakahmi  Bai  v.  Jay- 
ram  Hari,  6  Bom.,  A.  G.  J.,  162  ;  Lalln-bhai  v.  Mankuvar  Bai,  L  L.  B., 
2  Bom.,  388  ;  Yinayak  Anandray  v.  Lakahmi  Bai,  1  Bom.,  126. 

>  Gb.  II,  Seo.  I. 

O  2 
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Lecture    CQncession  made  in  her  favor,  it  limits  her  interest  to  mere 

VII. 

— '.       enjoyment  with  moderation,  and  declares  that,  on  her  death, 

the  estate  should  devolve,   not  on  the  heirs  who  inherit 

her  stridhan,  but  on  the  next  heirs  of  her  husband.    These 

restrictions  are  deduced  from  the  following  text  of  ELatyayana 

(which  is  neither  cited  nor  referred  to  in  the  Mitakshara) : — 

•*  Let  the  childless  widow,  preserving  unsullied  the  bed  of 

her  lord,  and  abiding  with  her  venerable  protector,  enjoy 

with  moderation  [the  property]  until  her  death.    After  her 

let  the  heirs  take  it."  * 

This  text  is  explained  as  referring  to  property  inherited 
by  a  widow  from  her  husband,  and  '  the  heirs '  spoken  of 
here  are  said  to  mean  the  next  heirs  of  her  husband,  and 
not  the  heirs  to  her  peculiar  property ;  "  for,"  says  Jimuta- 
vahana,  ''the  right  of  those  is  relative  to  stridhan;  and 
Katyayana  has  propounded  by  separate  texts  the  heirs  of 
etridhan ;  and  his  text  declaratory  of  the  succession  to 
heritage  would  be  tautology."  " 

Next  take  the  case  of  the  daughter  succeeding  to  her 
father's  estate.  On  her  death,  the  estate  "  does  not,"  says 
Jimutavahana,*  "  become  the  property  of  her  husband  or 
other  heirs ;  for  that  [text,  which  is  declaratory  of  the  right 
of  the  husband  and  the  rest,]  is  relative  to  a  woman's 
peculiar  property.  Since  it  has  been  shown  by  a  text 
before  cited  that,  on  the  decease  of  the  widow  in  whom  the 
succession  had  vested,  the  legal  heirs  of  the  former  owner, 
who  would  regularly  inherit  his  property  if  there  were 
no  widow  in  whom  the  succession  vested, — ^namely,  the 
daughters  and  the  rest, — succeed  to  the  wealth ;  therefore 


*  Dayabhaga,  Cb.  XI.  Sec.  I,  5C.  '  Ibid,  58. 

•  Jbid,  Sec.  II,  30,  31. 
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the  same   rule  [conoeming  the  succession  of  the  former    Lecturk 
possessor's  next  heirs]  is  inferred  A  fortiori  in  the  case  of       — '- 
the  daughter  and  grandson  whose  pretensions  are  inferior 
to  tlje  wife's. 

"  Or  the  word  *  wife '  [in  the  text  above  quoted],  is 
employed  with  a  general  import :  and  it  implies  that  the 
rule  must  be  understood  as  applicable  generally  to  the  case 
of  a  woman's  succession  by  inheritance." 

From  the  above  reasoning,  which  is  quite  general,  you 
will  observe  that  property  inherited  by  a  woman  from  a 
male  relative  does  not  become  her  atridhan  in  any  case, 
according  to  the  Dayabhaga. 

Jagannatha,  while  agreeing  with  Jimutavahana  in  his 
eondusion,  has  some  remarks  upon  his  reasoning,  which  are 
worthy  of  notice.  "  As  for  the  argument,"  says  he,  "  that 
since  this  [reversion  in  favor  of  the  heirs  of  the  former 
owner]  occurs  in  the  succession  of  a  wife,  who  is  the  first 
entitled  to  the  estate  of  one  who  leaves  no  male  issue  by 
males,  the  same  should  be  also  established  in  other  cases, 
.when  a  daughter  or  the  like  has  succeeded ;  that  argument 
would  be  also  intruded  in  other  remote  cases,  such  as  the 
succession  of  a  daughter's  son  or  of  a  brother :  and  that  is 
not  founded  on  positive  ordinances,  but  established  by 
authors  on  the  sole  suggestion  of  their  own  understand- 
ings :   it  is  not  even  noticed  by   Chandeswara  and  the 

rest."* 

Let  us  next  consider  the  second  class  of  cases  noticed 
above,  namely,  those  in  which  the  stridhan  of  one  female 
is  inherited  by  another.  Touching  this  class  of  cases,  the 
Dayabhaga  says  nothing  explicitly ;  but  the  Dayakrama 


*  Golebrooke'a  Digest,  Bk.  Y,  470,  oommentary. 
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LscTiTBB    Sangraha  expressly  declares  that  stridhan,  after  it  has  onee 

vn. 

!       passed  by  inheritance,  ceases  to  be  atridhan.    Speaking  of 


the  succession  of  daughters,  Srikrishna  observes :  *  '*  Here, 
however,  on  the  death  of  a  maiden  daughter,  or  of  one 
affianced,  in  whom  the  succession  had  vested,  and  who, 
havmg  been  subsequently  married,  is  ascertained  to  have 
been  barren ;  or  on  the  death  of  a  widow  who  has  not  given 
birth  to  a  son ; — ^the  succession  to  the  property  which  had 
passed  from  the  mother  to  her  daughters  would  devolve 
next  on  the  sisters  having,  and  likely  to  have,  male  issue, 
and  in  their  defistult,  on  the  barren  and  widowed  daughters; 
not  on  the  husband  of  such  daughter  above-mentioned  in 
whom  the  succession  had  vested:  for  the  right  of  the 
husband  is  relative  to  the  'woman's  separate  property,' 
and  wealth  which  has  in  this  way  passed  firom  one  to 
another  can  no  longer  be  considered  as  the  '  woman's  sepa- 
rate property, ' — This  must  be  understood." 

The  doctrine  that  atridhan  which  has  once  passed  by 
inheritance  ceases  to    rank    as  such,  is  not  easily  dedu- 
cible  from  Jimutavahana's  definition   of  stridhan.    That 
definition,  as  you  have  seen,  restricts  the  term  to  property 
which  a  woman  has  power  to  dispose  of  independently 
of  her  husband's  control.     Now,  there  is  no  express  provi- 
sion in  the  law  as  to  whether  a  woman  has  or  has  not  such 
power  over  atridhan  inherited  by  her ;  and  in  one  case 
at  least,  namely,  that  of  a  widowed  daughter  inheriting  her 
mother's  atridhan,  she  must  evidently  hold  it  independently 
of  her  husband's  control.    The  case  of  atridhan  inherited 
by  a  female  is  one  that  is  not  sufficiently  provided  for  by 
^he  original  authorities  on  Hindu  law,  and  the  doctrine  under 

*  Dayakrama  Sangraha,  Gb.  II,  Sec  III,  6. 
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notice  rests  almost  entirely  upon  the  authority  of  Srikrishna.  Lectdkb 
But  as  his  authority,  when  uncontradicted  by  any  higher  — 
authority,  is  deemed  of  sufficient  weight  in  the  school  to 
which  he  belongs,  his  doctrine  has  been  adopted  by  Mac- 
naghten,'  and  also,  it  would  seem,  by  Strange,'  and  has  been 
invariably  followed  by  our  Courts  as  the  law  of  Bengal* 
You  will  find  the  point  fully  considered  in  the  recent  case 
of  Bhoobun  Mohun  Banerjea  v.  Muddon  Mohv/n  Sing, 
(1  Shome's  Law  Reporter,  p.  3),  in  which  the  same  doctrine 
has  also  been  shown  to  be  deducible  from  the  Dayabhaga 
(Ch.  XI,  Sec.  II,  30,  31). 

Upon  the  point  under  consideration  there  is,  therefore,  no 
conflict  of  authority  in  the  Bengal  school ;  and  the  law  of 
that  school  is  sufficiently  clear  and  precise  in  excluding  from 
the  category  of  stridhan  all  property  inherited  by  a  woman, 
whether  as  heir  to  the  ordinary  property  of  a  male,  or  as 
heir  to  the  stridJian  of  a  female. 

The  law  of  the  other  schools  is  not  equally  clear.  Though  Othet  MhooU. 
the  Mitakshara,  which  is  recognized  as  an  authority  more 
or  less  by  all  of  them,  gives  a  very  simple  definition  of 
stridhan,  including  under  it  all  property  belonging  to  a 
woman,  whether  acquired  by  inheritance  or  by  any  other 
mode,  yet  the  other  authorities  current  in  those  schools 
(except  the  Viramitrodaya  and  the  Mayukha)  do  not  go 
quite  so  far.  And  Vijnaneswara's  rule  that  inherited  prop- 
erty ranks  as  atridhan,  has  been  almost  entirely  ignored 
by  our  Courts  in  cases  of  property  inherited  from  males. 

Considering  the  high  authority  of  the  Mitakshara,  and  the 


*  Piinoiplea  of  Hinda  Law,  p.  38. 

*  Elements  of  Hinda  Law,  Vol.  I,  p.  31. 

'  See  PrankiflBen  Sing  v,  Mossamat  Bhngwatee,  1  Sel.  Bep.,  4  ;  Sreenath 
(jhmgooly  v,  Sorbomongola  Debia,  10  W.  B.,  488  ;  Bhoobon  Mohnn 
Banerjea  «.  Htiddon  Mohun  Sing,  1  Shome's  Law  Beporter,  3. 
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Lrotube  clear  language  in  which  it  declares  that  property  inherited  by 
— '.  a  woman  does  constitute  her  stridhcm,  one  cannot  help  feeling 
doubts  as  to  the  correctness  of  the  decisions  to  the  contrary/ 
But  at  the  same  time,  considering  the  number  of  these 
decisions,  and  considering  that  some  of  them  are  decisions 
of  the  highest  Court  of  appeal  for  India,  it  would  perhaps 
be  too  late  to  expect  any  departure  from  the  rules  therein 
laid  down.  As,  however,  the  point  is  not  equally  set- 
tled as  regards  every  case  of  inherited  property,  it  may 
not  be  deemed  unprofitable  to  examine  shortly  the  grounds 
of  these  decisions. 

It  should  be  borne  in  mind,  that  the  question  whether 
inherited  property  ranks  as  stridJian  resolves  itself  into 
two  others,  namely,  first,  whether  a  woman  has  absolute 
power  of  disposal  over  property  inherited  by  her;  and,  second- 
ly, whether  such  property  passes  on  her  death  to  the  heiis 
to  her  etridhan ;  and  that  a  negative  answer  to  the  former 
of  these  two  questions  would  not  necessarily  involve  a 
negative  answer  either  to  the  second  or  to  the  principal 
question ;  for,  according  to  the  doctrine  of  the  Mitakshara 
as  explained  in  the  Viramitrodaya  and  the  Mayukha^  a 
woman's  power  of  disposal  is  absolute  only  over  soioe 
kinds  of  her  atridhan. 
Thakoor  "^^  begin  with  the  decisions  of  the  Privy  Council.    The  cases 

B^dt  ^*/te?-  ^^  Musaamut  Thakoor  Dayhee  v.  Itai  Balaek  Earn?  and 
^oSSv!j^  BhugwaTideen  Doohey  v.  Myna  Bdee*  are  the  leading  cases 
^°^'  on  the  subject.    In  both  these  cases  it  has  been  laid  down 

that,  under  the  Mitakshara,  property  inherited  by  a  widow 
from  her  husband  is  not  alienable  by  her  at  her  pleasure, 

»  See  1  W.  &  B.,  Introduction,  Ixiu;  2  Ibid,  103—112;  and  the  judg- 
ment of  West,  J.,  in  Yijiarangam  v  Lakshoman,  8  Bom.,  244. 
•  10  W.  R.  (F.  C),  3.  •  9  W.  B.  (P.  C),  23. 
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and  that,  on  her  death,  it  descends,  not  to  her  heirs,  but  to    Lectube 

VII. 

ihe  next  heirs  of  her  husbaad.  — 1 

The  substance  of  the  ruling  of  the  Judicial  Committee 
is  stated  in  these  words  in  their  judgment  in  Bhugioandeen 
Doobey  v.  Myna  Baee : — "  Their  Lordships,  therefore,  have 
oome  to  the  conclusion  that,  according  to  the  law  of  the 
Benares  school,  notwithstanding  the  ambiguous  passage  in 
the  Mitakshara,  no  part  of  her  husband's  estate,  whether 
moveable  or  immoveable,  to  which  a  Hindu  woman  suc- 
ceeds by  inheritance,  forms  part  of  her  atridhan  or  par* 
ticolar  property :  and  that  the  text  of  Katyayana,  which 
18  general  in  its  terms,  and  of  which  the  authority  is 
undoubted,  must  be  taken  to  determine,— ^/ira^,  that  her 
power  of  disposition  over  both  is  limited  to  certain  purposes ; 
and,  secondly,  that  on  her  death  both  pass  to  the  next 
heir  of  her  husband." 

Though  this  ruling  of  the  Privy  Council  is  not  strictly  in 
accordance  with  Vijnaneswara's  doctrine,  it  is  not  likely 
that  the  Privy  Council  would  ever  feel  induced  to  recon- 
sider it ;  so  that  the  case  of  property  inherited  by  a  widow 
firom  her  husband  must  remain  an  exception  to  the  general 
role  of  the  Mitakshara,  that  all  property  belonging  to  a 
woman  (whether  acquired  by  inheritance  or  otherwise)  is 
her  stHcUuin,  and  devolves  on  her  death  according  to  the 
special  law  of  succession  for  stridJian.  But  the  ruling 
ought  not  to  be  applied  to  other  cases  of  inherited  property. 
Those  cases  are  left  wholly  untouched  by  the  above  decisions 
of  the  Judicial  Committee,  as  an  examination  of  the  grounds 
of  those  decisions  will  show. 

I  may  add,  that  though  the  decision  of  the  Privy  Council 
has  introduced  an  exception  to  the  simple  rule  of  the 
Mitakshara,  practically  the  consequences  of  the  exception 
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Lrcturb  are  not  very  different  firom  those  of  the  rule  itself.  As  you 
— !  have  already  seen,  both  the  Mitakshara  and  the  decisions  of 
the  Judicial  Committee  impose  restraints  on  the  widow's 
power  of  alienation;  and,  as  you  will  see  hereafter,  the 
order  of  succession  after  the  widow  would  very  nearly 
be  the  same,  whether  the  rule  of  the  Mitakshara  or  the 
decision  of  the  Privy  Coimcil  be  followed. 

The  correctness  of  the  above-mentioned  decisions  of  the 
Privy  Council  has  been  sometimes  questioned  by  scholara 
and  Judges.'  But  it  is  satisfactory  to  observe,  that  these 
decisions,  as  far  as  they  go,  are  amply  supported  by  a  work 
of  high  authority  in  the  Benares  schooL  The  Viramitro- 
daya,  which  is  held  in  high  repute  in  that  school,  refers 
to  the  text  of  Eatyayana'  relating  to  the  widow's  estate, 
and  upon  that  text  it  has  an  elaborate  commentaiy,  of 
which  the  substance  may  be  shortly  stated  thus  : — 

The  provision  that  the  widow  is  to  enjoy  her  husband's 
estate  with  moderation,  is  made  with  a  view  to  restrain 
wasteful  expenditure  for  temporal  purposes,  and  not  with 
a  view  to  qualify  or  limit  her  proprietaiy  right.  The 
word  heirs  in  the  text  means  '  heirs  of  her  husband ; '  and 
were  it  not  for  the  provision  that  the  husband's  heirs  should 
take  the  estate  on  her  death,  the  widow's  heirs  would 
have  taken  the  estate  inherited  by  her  from  her  husband* 
according  to  the  general  rule,  that  property  vested  in  any 
person  descends  to  the  heirs  of  that  person  and  not  to 
those  of  any  former  owner.' 


^  See  2  W.  &  B.,  103—105 ;  and  jndgment  of  West,  J.,  in  Yijianuigrai 
V.  lAlrahiiTnaTi,  8  Bom.,  O.  G.  J.,  272. 
*  Cited  in  the  Dayabhaga,  Gh.  XI,  Sec  I,  56 ;  see  ante,  p.  298. 
'  See  Yiramitrodaja,  Jivananda  Yidyasagara^B  edition,  pp.  629,  630. 
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Though,  therefore,  the  Privy  Council  may  not  be  right  in  Lbctubb 
not  applying  the  name  stridhan  to  the  widow's  estate,  and  — i 
though  they  may  have  imposed  restrictions  on  her  power 
of  alienation  to  a  much  greater  extent  than  the  Yira- 
mitrodaya  does,  yet  the  rule  of  succession  to  such  estate, 
as  laid  down  by  the  Privy  Council,  is  exactly  in  accord- 
ance with  the  doctrine  of  Mitramisra. 

But  the  passage  of  the  Viramitrodaya,  of  which  the  sub- 
stance is  given  above,  clearly  shows  that  succession  to  the 
widow's  estate  forms  an  exception  to  the  general  rule, 
that  the  property  of  any  person  descends  to  the  heirs  of 
that  person,  and  not  to  those  of  any  former  owner.  So 
that  the  above  decision  of  the  Privy  Council,  which  comes 
under  the  exception,  can  furnish  no  argument  for  dispens- 
ing with  the  rule,  or  for  introducing  a  similar  exception 
with  r^ard  to  property  inherited  by  a  female  from  any 
relation  other  than  her  husband. 

Another  argument  against  the  view  that  property  in- 
herited by  a  woman  is  not  her  stridhan,  is  dcducible  from  the 
utter  absence  in  the  Mitakshara  of  any  distinct  provision  con- 
cerning succession  to  such  property.  The  Hindu  law  recog- 
nizes only  two  orders  of  succession,  namely,  that  for  pro- 
perty belonging  to  a  male  owner,  and  that  applicable  to 
gtridhan.  Now  property  inherited  by  a  female  is  evidently 
not  of  the  former  description ;  and  if,  according  to  Vijnanes- 
wara,  it  were  likewise  not  of  the  latter  kind,  he  would  either 
have  laid  down  a  separate  order  of  succession  for  it,  or,  like 
Jimutavahana  and  Srikrishna,  have  declared  that  such  pro- 
perty, upon  the  death  of  the  female  owner,  reverts  to  the 
next  heirs  of  the  last  full  owner.  Yijnaneswara  has,  how- 
ever, made  no  such  provision ;  but,  on  the  contrary,  after 

declaring  that  the  term  eiridkom  is  used  in  its  unlimited 
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literal  sense,  and  that  it  includes  inherited  properiy,  he 
says :  **  A  woman's  property  has  been  thus  described.  The 
author  next  propounds  the  distribution  of  it.***  (Mitak- 
shara,  CL  II,  Sec.  XI,  8.)  The  inference  from  this  is  obvioua. 

Moreover,  there  seems  to  be  a  very  good  reason  why  the 
Mitakshara  and  the  Dayabhaga  should  diiSisr  fiom  each 
other  on  the  point  under  notice.  According  to  the 
former,  a  woman  is  allowed  to  inherit  the  properfy  of  a 
sonless  male  relation,  only  when  he  was  separated  firom^  and 
not  reunited  with,  his  coparceners.  In  such  casea  there 
can  be  no  prejudice  to  fiEtmily  interests  in  allowing  the 
property  inherited  by  a  female  heir  to  pass  to  her  heirs 
after  her  death.  But  the  Dayabhaga  allows  a  woman  to 
inherit  the  property  of  a  male  relation,  whether  he  was 
separated  from,  or  joint  with,  his  coparceners ;  and  conse- 
quently, in  order  to  prevent  any  portion  of  the  fiBunily 
property  from  passing  out  of  the  family,  Jimutavahana  is 
obliged  to  qualify  the  simple  rule  of  inheritance  that  pro- 
perty vested  in  any  person  passes  to  the  heirs  of  such 
person,  by  providing  that  a  female  heir  takes  the  inheritance 
merely  as  a  tenant  for  life,  and  that,  after  her,  the  estate 
passes,  not  to  her  heirs,  but  to  the  next  heirs  of  the  last 
male  owner. 

Of  the  decisions  of  Indian  Courts,  the  earliest  one  that  I 
shall  notice  is  the  case  of  Mussfivnuiut  Oyan  Koowur  v.  D00&- 
humSingh,^  In  that  case,  the  question  was,  whether, aoooird- 
ing  to  the  Mithila  and  Western  schools  of  law,  the  dao^ter 
has  the  power  of  alienating  the.  estate  which  she  inherits 
from  her  father,  and  who,  according  to  that  law  is  entitled 
to  it  on  her  death ;  and  it  was  held  that  she  has  not  that 


*  4  Sel.  Rep.,  330. 
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power,  and  that  on  her  death  the  estate  passes  to  her  leather's  Lectues 
next  heira  The  decision  is  based  entirely  upon  the  opinion  — 1 
of  the  Hindu  law  officers  of  the  Court ;  and  though  that 
opinion  professes  to  be  based  upon  the  Mltakshara,  the  Yira* 
mitrodaya,  the  Yivada  Chintamani,  and  other  works  current 
in  Behar  and  the  North*  West,  the  main  argument  adduced 
in  its  support  is  the  well-known  aigument  of  Jimutavahana» 
that  the  restrictions  on  the  vridow's  estate  are  d/or^iori 
applicaUe  to  the  case  of  the  daughter,  who  claims  the 
heritage  after  the  widow,  and  whose  right  of  inheritance  is 
consequently  inferior  to  that  of  the  widow.^  Now,  though 
Jimutavahana's  opinion  is  certainly  binding  upon  the 
Bengal  school,  his  argument  in  its  support  is  not  remarkable 
for  its  soundness :  it  finds  no  place  in  the  Mitakshara,  and 
it  has  £euled  to  satisfy  even  the  Bengal  lawyer  Jagannatha.* 
Further,  the  Yiramitrodaya,  as  you  have  just  seen,  expressly 
declares  the  case  of  the  widow  to  be  an  exception  to  the 
general  rule^  so  that,  according  to  that  authority,  it  would 
be  clearly  wrong  to  extend  the  principle  of  that  case  to 
other  cases  by  analogy. 

The  case,  moreover,  seems  to  have  been  one  that  was 
governed  by  the  Mithila  law,  which  differs  from  the  law  of 
Benares,  and  which  uses  the  term  stridhan  in  a  technical 
or  limited  sense;  so  that  the  exposition  of  the  law  of 
Benares  was  not  necessary  for  the  decision  of  the  case. 

In  the  cases  of  Sheo  8ehai  Singh  v.  Musav/mat  Omed 
Kon/unjur*  and  Heera  Lot  Baboo  y.  Muasamut  Dhuncoornary,'^ 
the  same  rule  is  laid  down ;  but  no  additional  argument  or 
authority  is  adduced  in  its  support,  except  the  opinion  of 


•  See  Dayabhaga,  Ch.  XI,  See.  II,  30. 

•  See  Golebrooke'8  Digest,  Bk.  V,  470,  oommentary. 

•  6  Sel.  Bep.,  301.  ♦  S.  D.  A.  B.  for  1862,  p.  190. 
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Lectub£     Sir  W.  Macnaghten/  upon  which  the  decision  in  the  latter 

— 1       case  is  entirely  based.    But  that  learned  author  has  not 

supported  his  opinion  by  referring  to  any  authority;  and  the 

Mitakshara  and  the  Yiramitrodaya  are,  as  I  have  tried  to 

show,  decidedly  against  that  opinion. 

The  next  case  that  I  shall  notice  is  that  of  Pwachamurkd 
Ojhah  v.  Lalshan  Miaser*  which  seems  to  have  been  a  case 
under  the  Mithila  law,  and  in  which  the  question  was 
whether  property  inherited  by  a  mother  fix)m  her  son 
becomes  her  stridhan,  and  as  such  descends  to  her  heirs. 
The  High  Court  answered  it  in  the  negative,  observing : 
'*  But  we  think  the  text  clearly  confines  stridhan  to  be 
sonle  sort  of  special  separate  property.  The  only  words 
which  in  any  way  militate  against  this  view,  are  the  con- 
cluding words  of  the  second  Section  of  the  Chapter;  but  we 
think  that  these  are  to  be  read  in  the  same  cat^oiy  with 
the  last  description  of  separate  property  given  in  the  first 
Section.  The  words  'as  also  any  other  separate  acquisi- 
tion '  correspond  to  the  words '  also  property  which  she 
may  have  acquired  by  inheritance,  purchase,  &c'  Now, 
the  separate  property  of  ladies  of  rank  in  this  oountiy  very 
often  devolves  on  their  successors  by  inheritance,  and  ladies 
may,  with  the  proceeds  of  their  separate  property,  acquire 
other  property.  All  such  would  be  stridhan.  It  would  be 
separate  acquisition  or  acquisitions  of  separate  property  by 
inheritance,  purchase,  &c.  But  the  property  of  her  husband 
or  her  son,  to  which  a  woman  may  succeed  as  heir  for 
her  lifetime,  is  nowhere  laid  down  in  the  text  as  thereby 
becoming  stridhan.  If  the  law  of  the  Mitakshara  on 
this  point  was  so  different  from  that  prevalent  in  Bengal, 
as  is  contended,  the  commentators  would  have  distinctly 

*  Principles  of  Hindu  Law,  22.  •  3  W.  B.,  140. 
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laid  down  the  discrepancy.     As  a  general  rule,  the  laws     Lecture 

may  be  considered  to  correspond,  although  there  are  certain        

special  points  on  which  they  di£fer.  These  points  are 
well  known ;  and  if  it  is  the  case  that,  on  a  property 
devolving  on  a  woman,  the  Mitakshara  law  at  once  changes 
the  whole  order  of  succession,  surely  there  would  have 
been  some  precedents  to  that  effect  in  the  law  books.  The 
rule  laid  down  in  Section  III  of  the  Chapter  on  sti-idhan 
in  the  Mitakshara,  that  the  words  'woman's  property' 
are  not  to  be  used  in  a  technical  sense,  probably  means  that 
whatever  estate  really  becomes  the  woman's  property, 
so  that  she  may  act  with  it  as  she  likes,  may  be  considered 
stridhan,  but  not  that  any  property,  which  at  any  time 
comes  into  a  woman's  hands,  even  the  family  property 
in  which  she  is  allowed  only  a  life-interest,  is  also  stridhan" 
No  doubt  there  is  considerable  force  in  much  of  these 
observations,  so  far  as  they  apply  to  the  law  of  Mithila.  But 
the  qualification  sought  to  be  attached  to  the  definition  of 
stridhan  in  the  Mitakshara  is  opposed  to  the  very  spirit  of 
that  definition,  which  gives  to  the  term  an  unlimited  literal 
signification.  You  will  also  observe  that  unfettered  alien- 
ability and  descent  according  to  a  special  order  of  succes- 
sion, which  are  two  distinct  peculiarities  of  stridhan, 
are  in  this  judgment  considered  as  necessary  concomitants ; 
and  it  is  supposed  that  where  the  former  does  not  exist, 
the  estate  is  only  a  life-estate  of  the  female  proprietor, 
and  would,  on  her  death,  revert  to  the  heirs  of  the  former 
owner.  But  this  is  really  applying  analogies  derived  fix)m 
the  English  law  of  real  property  to  the  Hindu  law  of  inhe- 
ritance, which,  as  the  Privy  Coimcil  have  pointed  out,*  is 

*    See  The  Collector  of  Masulipatam  r.  Cavaly  Yenkata  Narayanappah, 
2  W.  E.  (P.  C),  63. 
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Lkctuee    ''more    likely  to  mislead   than  to  direct  the   judgment 
I^       aright" 

In  the  cases  of  Deo  Perahad  v.  Lujoo  Roy^  and  Dowlut 
Kooer  v.  Burma  Deo  Sahoy,*  the  proposition  is  affirmed 
that,  on  the  demise  of  the  daughter,  the  estate  inherited  by 
her  from  her  father  goes,  not  to  her  heirs,  but  to  those  of 
her  father.  But  the  proposition  is  supported  mainly  by  argu- 
ments derived  from  the  case  of  the  widow ;  and  it  does  not 
appear  from  the  report  whether  the  first  of  these  two  cases 
was  one  under  the  Mitakshara  law  or  the  law  of  Mithila. 
chotatf  Laii  v.  The  casc  of  Chotay  LaU  v.  Chv/nnoo  Loll*  is  the  latest 
and  the  most  important  of  the  decisions  of  the  Calcutta 
High  Court  That  also  was  a  case  of  property  inherited  by 
a  daughter  from  her  feither,  and  it  was  held  that  such  pro* 
perty  does  not  become  the  daughter  s  stridhan,  and  that  it 
passes  on  her  death,  not  to  her  heirs,  but  to  those  of  her 
father.  All  the  previous  decisions  are  noticed  in  this  case ; 
but  their  correctness  has  not  been  examined  at  all ;  and  the 
original  authorities  bearing  on  the  point,  and  cited  in  the 
argument  at  the  bar,  have  not  been  even  referred  to  in  the 
judgment  The  ground  of  the  decision  is  to  be  found  in 
the  following  passage  of  the  judgment :  ''  Certainly,  when 
we  have  the  various  decisions  of  the  Sudder  Court  here 
upon  the  law  which  is  applicable  in  this  suit,  and  the 
decision  of  the  High  Court  at  Madras  upon  a  similar  law, 
in  which  no  substantial  difference  can  be  pointed  out  with 
reference  to  this  question,  we  ought  not  to  unsettle  the 
law,  which  appears  to  have  been  received  on  this  side  of 
India  for  the  last  fifty  years,  on  account  of  the  opinion  of 
a  Judge  of  the  High  Court  at  Bombay,  however  learned 
he  may  be.    The  consequences  at  the  present  time  would  be 

>  20  W.  B.,  102.  «    22  W.  R.,  64.  »  23  W.  B.,  4W. 
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most  serious.    Courts  ought  always  to  bear  in  mind  that  it    Lbotvrs 

VII. 

is  no  light  matter  to  reverse  a  series  of  decisions,  which        — 
must  have  been  acted  upon  for  many  years,  and  have  been 
regarded  as  declaring  what  was  the  law." 

These  observations^  no  doubt,  embody  a  very  sound  and 
wholesome  rule ;  but  the  rule  is  not  without  exceptions. 
Upon  doubtful  points,  it  would  certainly  be  improper  to 
depart  firom  established  precedents ;  but,  where  precedents 
are  clearly  shown  to  be  erroneous,  our  Courts  seldom  deem 
it  too  late  to  corret  the  error. 

That  the  decisions  in  the  present  instance  are  clearly 
opposed  to  the  Mitakshara  and  the  Yiramitrodaya,  the  lead- 
ing authorities  in  the  Benares  school,  I  have  ab^eady  tried 
to  show ;  and  in  further  support  of  that  view,  I  may 
quote  a  passage  horn  the  judgment  of  Mr.  Justice  Pontifex, 
in  the  case  under  notice.  That  learned  Judge  says:^ 
^  Though  I  must  confess  that,  speaking  for  myself,  if  the 
case  had  been  imtouched  by  authority,  I  should  have  felt 
compelled  to  give  a  plain  meaning  to  the  plain  and  unquali- 
fied words  of  the  Mitakshara,  rather  than  explain  them 
away  or  in  effect  reject  them  by  the  application  of  prin- 
ciples of  which  after  all  we  have  only  a  hazy  and  doubtful 
knowledge/' 

Nor  are  the  Courts  in  India  wholly  unanimous  upon  the 
present  question.  The  majority  of  the  Bombay  decisions 
interpret  the  Mitakshara  in  a  different  way.  Touching  these 
adverse  decisions  Sir  Richard  Couch  observes:  "We  may 
fairiy  say  that  a  judgment  of  another  High  Court,  in  which 
no  notice  was  taken  of  decisions  of  this  Court  upon  the 
point,  ought  not  to  receive  the  same  respect  from  us  as  it 


*  22  W.  R.,  499. 
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Lecture    would  receive  if  the  leaxned  Judj^es  had  considered  the 
VII. 
— '.       decisions  on  this  side   of  India."    With  all  deference,  one 

cannot  help  thinking  that  it  were  better  if  the  learned  Chief 

Justice  had  not  allowed  the  reason  herein  stated  to  influence 

his  estimate  of  the  intrinsic  value  of  the  Bombay  decisions, 

but  had  fully  examined  the  grounds  upon  which  they  are 

based. 

Some  of  the  Bengal  decisions  noticed  above  refer  to  the 
law  of  Mithila.  That  law  is  not  very  dear.  But  it  may 
be  said  that  as  that  law  does  not,  like  the  Mitakshara^ 
use  the  term  stridhan  in  its  unlimited  literal  sense,  and  as 
inherited  property  is  not  mentioned  among  the  several 
kinds  of  atridhan  enumerated  in  the  Yivada  Chintamani 
such  property  does  not  under  that  law  rank  as  stridhan. 

It  will  be  seen  from  the  above,  that  the  Bengal  cases  lay 
down  broadly  that  property  inherited  by  a  woman  from 
a  male  owner  never  ranks  as  her  stridhan.  This  may 
be  correct  under  the  Mithila  law.  But  how  fiu*  such 
a  rule  is  correct  according  to  the  law  of  the  Benares 
school,  as  regards  female  heirs  other  than  the  widow,  seems 
open  to  question. 

[Since  the  above  was  written,  the  decision  of  the  High 
Court  in  Chotay  LaU  v.  Chunno  LaU  has  been  affirmed  on 
appeal  by  the  Privy  Council  (see  3  C.  L.  R,  465) ;  so  that 
it  must  now  be  taken  to  be  the  settled  law  of  the  Benares 
school,  that  property  inherited  by  a  daughter  fix>m  her 
father  does  not  rank  as  her  stridhan^  and  that  it  descends 
not  to  her  heirs,  but  to  the  next  heir  of  her  father.  And 
what  applies  to  the  case  of  the  daughter  inheriting 
from  the  father  would,  by  parity  of  reason,  be  held  to 
apply  to  the  case  of  a  female  inheriting  from  any  other 
male  relation.] 
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I  shaU  next  consider  the  Madras  decisions.    The  Smriti     Lectueb 
Chandrika,  one  of  the  leading  authorities  in  the  Southern        — 
school,  explains    the  well-known  text  of  Eatyayana  on  Madras, 
which  Jimutavahana  bases  his  restrictions  on  the  widow  s 
estate  as  applicable  to  the    case   of   ''undivided    wealth 
which  a  widow  may  herself  take  on  account  of  her  subsist- 
ence, in  consequence  of  her  father-in-law  and  the  like  not 
being  qualified  to  maintain  her,  or  continuing  engaged  in 
other  concerns,"  and  not  to  the  separate  property  of  her  hus- 
band which  she  takes  by  inheritance.^    But  it  would  be  too 
late  now  to  contend  upon  the  strength  of  this  authority 
alone,  that  the  widow's  estate  imder  the  Madras  school  is  her 
stridhan.     The  case  of  The  Collector  of  Masvili'patma  v. 
Cavody    Venkata   Narairiapah^  which  is  a  Madras  case, 
would  perhaps  be  conclusive  against  such  a  contention. 

The  rule  seems  to  be  the  same  as  regards  property 
inherited  by  other  female  heirs.  The  High  Court  of 
Madras  has  held,  in  the  case  of  P.  Bachiraju  v.  V,  Ven- 
katctppadu*  that  the  property  which  a  mother  inherits 
from  her  son  does  not  become  her  stridhan.  Though 
iihis  decision  is  based  upon  the  same  restricted  con- 
struction of  the  Mitakshara  definition  of  stridhan  that 
we  have  already  noticed  in  the  Bengal  cases,  and  though  it 
makes  fr^e  use  of  the  arguments  and  doctrines  of  the 
Dayabhaga  in  support  of  its  conclusion,  yet  we  cannot  say 
that  it  is  wholly  opposed  to  t)ie  law  of  the  Madras  school. 
The  Smriti  Chandrika  and  the  Madhaviya  commentary, 
authorities  peculiar  to  that  school,  do  not,  like  the  Mitak- 
shara,  use  the  lerm  stridhan  in  its  unlimited  literal  sense  ; 
and  they  do  not  mention  inherited  property  as  one  of  the 
different  kinds  of  stridlian. 


*  Oh.  XI,  Sec.  I,  32,  33.        «  2  W.  R.  (P,  C),  61.        '  2  Mad.,  402. 
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Lecture  In  SeTtgamalathammal  v.  Valaynda  Mudali^  the  High 
— '.  Couiii  of  Madras  gave  a  further  extension  to  the  doctrine 
that  inherited  property  is  not  sfi'idhan,  by  holding  that 
the  mother's  stridhan  passing  by  inheritance  to  her 
daughter  does  not  become  the  stridhan  of  the  daughter. 
This  decision  also  is  based  mainly  upon  the  authorities 
of  the  Bengal  school.  So  far  as  it  combats  the  doc- 
trine of  Vijnaneswara,  that  inherited  property  is  etridhan, 
its  correctness  has  rightly  been  questioned  by  West  and 
Biihler.'  But  so  far  as  it  is  an  exposition  of  the  law  of  the 
Madras  school,  it  is  not  easy  to  affirm  that  it  is  not  correct 

Bombay.  The  Bombay  decisions  need  not  detain  us  long.    The 

Mitakshara  and  the  Vyavahara  Mayukha,  the  leading 
authorities  in  the  Bombay  Presidency,  lay  down  the  doctrine, 
that  inherited  property  is  stridhan ;  and  the  Bombay 
High  Court  has  followed  that  doctrine  in  all  cases  except  one, 
namely,  the  case  of  the  widow  succeeding  to  her  husband 
In  that  case  the  immoveable  property  inherited  is  held  not 
to  rank  as  sti^idfian,  though  over  the  moveable  the  widow's 
interest  is  regarded  as  absolute.*  You  will  find  almost  all  the 
Bombay  cases^  fully  considered  in  the  elaborate  judgment 
of  Mr.  Justice  West  in  Vijiarangara  v,  Lakahuraan* 

Share  on  par-     Tliere  is  only  one  more  question  that  remains  to  be  con- 

tition.  "^  ^ 

sidered,  namely,  whether  the  share  which  a  woman  obtains 
on  partition  becomes  her  stridhcm. 
The  Mitakshara'  and  the  Mayukha^  answer  this  question 

*  3  Mad.,  312.  •  2  W.  &  B.,  107—112. 
3  See  Pranjivan  Das  Talsi  Das  v.  Devkuyar  Bai,  1  Bom.,  130. 

*  See  Vinayak  Anandray  r.  Lakshmi  Bai,   1  Bom.,  117  ;  Navalram 
Atmaram  v.  Nand  Kishore  Shiynarayan,  Jbidf  209  ;  Bhaakar  Trimbak 

^  Aoharya  v.  Mahadeb  Bamji,  6  Bom.,  O.  C.  J.,  1. 

*  8  Bom.,  O.  C.  J.,  244. 

*  Gh.  II,  Sec.  XI,  2 ;  see  also  Bhugwandeen  Dooboy  r.  Myna  Baee,  11 
Moo.  I.  A.,  514. 

»  Ch.  IV,  Sec  X,  26  ;  see  also  2  W.  &  B  ,  29,  30. 
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dearly  in  the  afBrmative.  Jagannatha  gives  conflicting  Lecturb 
answers  to  it,  apparently  assenting  to  both.  In  one  place/  — 1 
he  says:  ''However,  the  share  allotted  to  a  wife  and 
the  rest,  like  that  which  is  'given  to  a  son,  may  be  dis- 
posed of  at  their  pleasure.  Hence,  like  female  property, 
the  gift,  sale,  or  other  alienation  of  that  share  is  valid ;  for 
it  is  equally  given  her  by  her  husband  and  the  rest."  And 
in  another  place'  he  observes:  ''Nor  should  it  be  objected, 
that  since  the  share  of  a  wife  is  in  a  manner  gratuitously 
given,  it  ought  to  be  held  similar  to  female  property. 
Being  received  in  right  of  the  relation  of  a  wife  to  her 
huebandy  it  is  justly  considered  as  similar  to  connected 
property,  or  wealth  devolving  on  heirs  in  rigid  of 
ajffinity'' 

This  latter  opinion  is  the  one  that  has  been  generally  accept- 
ed  by  the  Bengal  school.  Sir  Francis  Macnaghten'  observes 
on  this  point:  "I  believe  it  may  now  be  laid  down  as  the 
law,  that  mothers,  who  take  a  share  upon  partition,  take  an 
estate  for  life  only, — and  with  respect  to  dominion  over 
the  property,  stand  upon  the  same  footing  with  widows 
who  succeed  to  their  husband's  rights.  I  am  aware  that  a 
distinction  has  been  made,  and  I  admit  that  it  is  not 
without  an  appearance  of  reason,  for  it  has  been  said  that 
what  is  taken  by  a  mother  upon  partition  is  more  in  the 
nature  of  a  gift  than  that  which  is  taken  by  a  widow  on 
the  death  of  her  husband.  If  all  the  sons  agreed  to  divide, 
it  might  indeed  be  said  to  be  in  f Ae  nature  of  a  gift, 
because  they  would  all  have  concurred  in  the  act  by  which 
their  mother  became  entitled  to  a  share  of  the  estate ;  yet, 
if  there  be  ten  sons,  any  one  of  them  may  enforce  a  parti- 


*  Colebrooke'8  Digest.  Bk.  V,  88,oominentarj  (Mad.  edn.,  Vol.  II,  p.  263). 

*  Ibid,  p.  251.  '  Considerations  on  Uinda  Law,  pp.  43,  44. 
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Lecture  tion ;  and  although  the  other  nine  continue  living  in  an 
— '.  undivided  state,  and  although  the  tenth  separated  himself 
from  them  against  their  will,  his  separation  alone  will  give 
the  mother  a  right  in  severalty  to  one  eleventh  part  of  the 
estate.  In  such  a  case,  what  she  takes  can  hardly  be  said 
to  be  in  the  nature  of  a  gift — certainly  it  is  not  a  gift  firom 
Iter  sons ;  nine  of  them  out  of  ten  being  desirous  of  with- 
holding from  her  that  which  one  enables  her  to  take  by 
compulsion  from  the  rest ; — ^but,  whatever  the  reason  may 
be,  the  law  is  conclusive  upon  the  subject.  She  has  a  right 
on  partition  being  made,  although  the  greater  number  of 
her  sons  may  have  been  unwilling  to  divide. 

'*  The  Supreme  Court  has  not  hitherto  made  any  distinc- 
tion between  the  interest  taken  by  a  mother  upon  partition- 
and  that  taken  by  a  widow  upon  the  death  of  her 
husband." 

The  law  according  to  the  Mithila  and  the  Dravida  school 
is  not  very  clear.  The  Yivada  Chintamani  gives  an 
exhaustive  eniuneration  of  the  different  sorts  of  stridhan, 
and  concludes  the  enumeration  by  saying,  '*  these  are  the 
several  kinds  of  the  peculiar  property  of  women ; "  *  and  as 
the  share  on  partition  is  not  one  of  these  kinds,  it  may  be 
inferred  that  it  does  not  rank  as  stridhan. 

In  the  Dravida  school,  while  the  Smriti  Chandrika  holds 
that  the  share  which  a  woman  obtains  on  partition  is  merely 
a  provision  for  maintenance,^  and  the  Parasara  Madhavya 
maintains  that  it  is  the  absolute  assignment  of  a  share  of 
the  estate,'  neither  commentary  says  anything  as  to 
whether  it  becomes  stridhan.    Apparently  there  is  some 

'  ProBonno  Coomar  Tagore's  translation,  p.  263. 

•  Stnriti  Chandrika,  Ch,  IV,  11. 

*  Dajavibhaga  (BomeU's  translation),  p.  15. 
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authority  for  holding  that  it  ranks    as   stridhan;^    but     Lectubk 
considering  that  the  term  stridhan  is  used  in  a  limited        — 1 
sense   in  the  Madras  school,  the  correctness  of  this  view 
seems  open  to  question. 

The  difficulties  besetting  an  enquiry  into  the  question,  Summary 
what  constitutes  stridhan,  arise  from  the  fact  that  the 
majority  of  sages  and  commentators  give  neither  an  exact 
definition  of  stridhan,  nor  an  exhaustive  enumeration 
of  iiie  different  descriptions  of  property  that  come  imder 
that  denomination;  and  if  the  Mitakshara  gives  a  simple 
and  intelligible  definition,  that  definition  has  been  qualified 
and  restricted  in  its  application  by  our  Courts,  in  consequence 
of  its  disagreement  with  the  views  of  other  authorities. 

As  the  foregoing  account  has  been  rather  long,  a  brief 
summary  of  it  may  not  be  deemed  unacceptable. 

The  modes  in  which  a  Hindu  female  may  acquire  prop, 
erty  are  gift,  purchase  (under  which  I  include  every  mode 
of  acquisition  for  valuable  consideration),  inheritance,  and 
partition. 

A  gift  may  be  received  either  from  a  relation  or  firom  a  Gift 
stranger. 

In  the  former  case,  the  property  given  always  ranks 
as  stridhan  according  to  aU  the  schools.  To  this  rule, 
the  case  of  immoveable  property  given  by  the  husband 
perhaps  forms  an  exception  under  the  Bengal  law.  But 
it  is  doubtful  whether  it  is  really  an  exception.' 


'■  See  the  Pandit's  opinion  cited  by  Sir  T.  Strange,  and  not  disapproved 
1^  Oolebrooke,  2  Strangers  Hindu  Law,  382,  883. 

*  See  Dajabhaga,  Gh.  lY,  Sea  I,  21  ;  Yivada  Ghintamani,  p.  261  ;  Mac- 
naghten's  PrecedentB  of  Hindu  Law,  Gh.  I,  Sec.  II,  Case  ziv  ;  2  Strange. 
19.  But  Bee  Dayabhaga,  Gh.  IV,  Sec.  I,  18 ;  Golebrooke's  Digest,  Mad. 
iHln.,  YoL  II,  p.  626 ;  and  Yenkata  Bama  Ban  v.  Yenkata  Snrya  Ban, 
I.  L.  B.,  1  Mad.,  286. 
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Lecture 
VII. 


Parcliane. 


In  the  latter  case,  except  in  the  Benares  and  the  Maha- 
rastra  school,  where  all  gifts  constitute  stridhan,  the  prop- 
erty given  becomes  stridhan  only  when  received  by  a 
woman  at  the  time  of  her  marriage.' 

A  legacy  is  regarded  in  the  light  of  a  gift,  and  constitutes 
stridhan  where  a  gift  from  the  testator  would  have  ranked 
as  stridhan.^ 

Ornaments  given  by  a  man  to  his  wife,  or  constantly 
worn  by  her  with  his  permission,  though  belonging  originally 
to  him,  become  her  stindttan.^ 

Gift  to  a  widow  in  lieu  of  maintenance  (which  ought, 
properly  speaking,  to  come  imder  the  head  of  purchase, 
being  gift  for  valuable  consideration)  has  been  held  to 
come  within  the  definition  of  stridhan.'^ 

Property  acquired  by  purchase  would  include  earnings 
or  acquisitions  by  labor  and  skill,  property  bought  for 
money,  property  acquired  by  exchange,  and  the  like. 

Wealth  earned  by  a  woman  by  the  mechanical  arts 
during  coverture  does  not,  except  in  the  Benares  and  the 
Maharastra  school,  become  Ker  stridhan.  But  if  earned 
during  widowhood,  or  during  maidenhood,  it  would  be  her 
stridhan  under  all  the  schools,  as  the  text  of  Eatyayana, 


*  The  texts  require  the  gift  to  be  made  before  the  nnptial  fire;  but 
it  seems  that  the  presence  of  fire  is  not  absolutely  necessary ;  and  so 
nuptial  presents  received  from  strangers  by  a  girl  married  in  the  Brah- 
mic  form  in  which  no  fire  is  kindled,  would,  nevertheless,  become  her 
jftridhan. 

*  See  Ram  Dulal  Sircar  r.  Sreemutty  Joymoney  Dabey,  2  Morl^,  66; 
Judoo  Nath  Sircar  v.  Bussunt  Coomar  Boy  Ohowdhry,  19  W.  B.,  264- 

*  Gun  Joshee  Malkoondkar  v.  Sugoono  Bai,  1  Morley's  Dig.,  695, 
Stridhana,  pL  3 ;  2  Strangers  Hindu  Law,  54—56 ;  Smriti  Chandrfta, 
CtL  IX,  Sec.  II,  27,  28. 

^  Mussamut  Durga  Eoonwar  r.  Mnssamut  Tejoo  Koonwar,  5  W.  B., 
Mis.,  53 ;  Nellaikumaru  Chetti  v.  Marakathammal,  I.  L,  R.',  l  Mad., 
166. 
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mrhich  places  such  wealth  under  the  control  of  the  husband,     Lecture 

VII. 

^ould  be  inapplicable  to  such  cases.  — ! 

Property  purchased  by  a  woman  with  funds  absolutely 
belonging  to  her,  or  obtained  in  exchange  for  other  property 
which  is  her  stridhan,  is  her  stridhan  according  to  all  the 
schools,  it  being  evident  that  though  such  property  is  not 
expressly    mentioned    as   one  of   the  different  sorts    of 
peculvuum,  it  is  really  her  original  stridhan  transformed 
into  another  shape/    So  also  property  obtained  by  a  com- 
promise in  consideration  of  her  giving  up  any  rights  in 
relation  to  her  stridhan  would  be  her  pemLvwm,    But  pro- 
perty acquired  with  the  accumulations  of  the  income  of  her 
husband's  estate  would  not  constitute  her  stridhan,  but 
would  form  part  of  the  corjpua  of  that  estate.'    A  distinction, 
however,  has  been  drawn  between  property  acquired  with 
aocumivla^ioTia  of  the  income,  and  that  acquired  out  of  cur- 
rent,  that  is  the  year's,  income ;  and  it  has  been  held  '  that 
over  this  latter  description  of  property  a  widow  has  the 
same  absolute  right  as  over  the  income  itself. 

Where  property  had  been  inherited  by  a  widow  from  her 
husband  and  afterwards  confiscated  by  Government,  such 
property,  on  being  subsequently  granted  to  the  widow  by  a 
sunnud  fix)m  Government,  was  held  to  rank  as  her  stiddhan.^ 

As  regards  property  acquired  by  inheritance,  the  decisions  inheriunce. 
and  the  original  authorities  agree  in  lajdng  down  the  rule 


^  See  Lachmun  Chonder  Geer  Gossain  r.  Ealli  Chum  Singh,  19  W.  R., 

292. 

*  See  Gliiindrabalee  Debia  v,  Mr.  Brody,  9  W.  R.,  584 ;  Mussamut 
Bhagbntti  Daee  v.  Chowdry  Bholanath  Thakoor,  24  W.  R.,  168. 

*  Sreemntty  Puddomonee  Dossee  v,  Dwarkanath  Bifiwas,  25  W.  R., 
335  ;  see  also  Sreemutty  Soorjoomoney  Doesee  n  Denobundoo  Mallick, 
9  Moo.  I.  A.,  123  ;  bat  aee  Gonda  Kooer  r.  Kooer  Oodey   Singh,  14  B.  L. 

B.,  165. 

*  See  Brij  Indar  Bahadur  Singh  r.  Ranee  Janki  Koer,  0.  L.  R.,  318. 
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Lecture  that  in  Bengal  it  constitutes  stridhan  in  no  case,  and  that, 
— '.  according  to  the  Bombay  school,  it  becomes  stridhan  in  all 
cases,  except  that  of  property  inherited  by  a  widow  from  her 
husband.  The  law  of  the  other  schools  on  this  point,  as 
expounded  by  a  considerable  body  of  decisions,  seems  to 
agree  with  that  of  Bengal,  bs  regards  property  inherited 
from  males ;  but  as  regards  property  inherited  from  a  female, 
the  law  of  those  schools  is  not  yet  fully  settled. 
Partitioo.  The  share  which  a  woman  obtains  on  partition  is  her 

stridhan  according  to  the  Benares  and  the  Mabarastra 
school,  but  it  does  not  rank  as  stridhan  according  to  the 
law  of  Bengal.  The  law  of  Miihila  and  that  of  Dravida 
are  not  very  clear  on  the  point,  but  there  is  reason  for 
thinking  that  they  do  not  differ  from  the  law  of  Bengal 
where"  ro^'^'  As  a  conscquenco  of  the  doctrine  that  only  some  particular 
i;;;!]!^:^^^^  descriptions  of  property  belonging  to  a  woman  constitute 
her  stridhan y  it  has  been  held  that  the  burden  of  proving 
that  any  property  belonging  to  a  woman  is  her  pecuZium 
lies  on  the  party  making  such  special  allegation.^ 


^  Sreemutty  Ghundermonce  Dossoe  v.  Joykissen  Sircar,  1  W.  B.,  107. 


LECTURE   VIII. 


RIGHTS  OF  A  WOMAN  OVER  HER  STRIDHAN 

ProprieUnr  rights  of  women  nndcr  the  Hinda  law—Restrictions  on   a  woroan*s 
rights  oyer  her  ttridhan  depend  on  her  ttalut  and  on  the  nature  of  the 
property — Restrictions  depending    on    the    sttUut  of    the  woman — Maiden- 
hood— Covertiire— Husband's  rights    over    wife's    it»*ufAan— Widowhoodr— 
Restrictions  depending  on  the  nature  of  the  property — Gifts — from  the  hus- 
band— from  strangers — Property  acquired  by  personal  exertion  or  by  pur- 
duue — Property  acquired  by  inheritance — Share  on  partition — Stridhan  pro- 
mised by  the  husband — Kigbts  of  an  unchaste  woman  over  her  stridhan — 
Stridkan  compared  with  woman's  property  under  other  systems — Roman 
law — Dos— French  law— Married  Woman's  Property  Acts— bir  H.  Blaine's 
remarks  on  atridhan. 

Ancient  law  is  remarkable  for    the  stringency   of  its  Proprietary 

"        •'  rights  of  wo- 

provisions  against  the  proprietary  rights  of  women,  and  ™?"  ^^^e^  **>• 
primitive  Hindu  jurisprudence  bears  evident  traces  of  this 
notable  feature.  Thus  Baudhayana/  after  declaring  the 
perpetual  tutelage  of  women,  cites  a  passage  from  the 
Vedas  to  the  effect  that  women  are  incompetent  to  inherit ; 
and  in  the  Institutes  of  Manu  there  occurs  the  well-known 
text,  "Three  persons, — a  wife,  a  son,  and  a  slave, — are 
declared  by  law  to  have  in  general  no  wealth  exclusively 
their  own ;  the  wealth  which  they  may  earn  is  regularly 
acquired  for  the  man  to  whom  they  belong."  •  But  the 
effect  of  these  texts  has  been  counteracted  by  others  of  a 
contrary  import,  and  there  has  been  gradually  developed 
the  law  of  stridhxin,  which  forms  a  singular  chapter  of 
ancient  law. 

Nowhere  were  the  proprietary  rights  of  women  recog- 
nized so  early  as  in  India ;  and  in  very  few  ancient  systems 

'  Praoia  n,  Kanda  II,  27  ;  1  W.  and  B.,  318.        *  VIII,  416. 
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Lbctubi     of  law  have  these  rights  been  so  largely  conceded  as  in  our 
—        own.    In  certain  cases  presently  to  be  noticed,  a  woman's 
dominion  over  her  stridhan  is  absolute. 

The  author  of  the  Dayabhaga  makes  this  absolute 
dominion  follow  from  his  definition  of  stridhan;  for  he 
applies  the  name  stridkan  only  to  such  descriptions  of 
property  as  are  absolutely  at  the  disposal  of  a  woman.^ 
This  view  is  in  accordance  with  the  prevailing  notion 
of  the  Bengal  school  regarding  property, — ^namely,  that 
power  of  alienation  is  a  necessary  concomitant  of  owner- 
ship. But  this  is  not  the  doctrine  of  the  other  schools, 
according  to  which  even  male  proprietors  are  not  always 
held  to  possess  absolute  power  of  disposal  over  their  pro- 
perty ;  and  accordingly  some  of  these  schools  use  the  term 
stridhan  in  an  imlimited  sense,  applying  it  to  all  descrip- 
tions of  property  belonging  to  a  woman,  whatever  the 
extent  of  her  power  of  disposal  over  such  property  may  be. 
In  the  present  lecture  I  propose  to  consider  the  extent  of 
a  woman's  rights  over  her  stridhan  in  the  more  general 
sense  of  the  term, — that  is,  over  property  belonging  to  her, 
whether  technically  called  by  that  name  or  not. 

Over  certain  descriptions  of  her  property  a  woman 
possesses  absolute  power  of  disposal.  Eatyayana  dedares :  * 
"  What  a  woman,  either  after  marriage  or  before  it,  either 
in  the  mansion  of  her  husband  or  of  her  father,  receives 
from  her  lord  or  her  par^snts,  is  called  a  gift  from  affectionate 
kindred  (mvdayika) ;  and  such  a  gift  having  by  them  been 
presented  through  kindness,  that  the  women  possessing  it  may 
live  well,  is  declared  by  law  to  be  their  absolute  property. 
The  absolute  exclusive  dominion  of  women  over  such  a 
gift  is  perpetually  celebrated  ;  and  they  have  power  to 

*  Dayabhaga,  Ch.  IV,  Sec.  I,  18.       «  Golebrooke*8  Digest,  Bk.  V,  475. 
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sell  or  give  it  away  as  they  please,  even  though  it  consist    Leotubk 

of  lands  and  houses.    Neither  the  husband,  nor  the  son,  nor       

the  father,  nor  the   brother,  has  power  to  use  or  to  aliene 
the  legal  property  of  a  woman." 

To  this  rule  Katy ayana  attaches  the  following  exception : — 

"  What  a  woman  has  received  as  a  gift  from  her  hus- 
band she  may  dispose  of  at  pleasure  after  his  death  if  it 
be  moveable ;  but  as  long  as  he  lives,  let  her  preserve  it 
with  frugaUty.  or  she  may  commit  it  to  his  fomily." ' 

And  Narada  declares  : — 

"Property  given  to  her  by  her  husband  through  pure 
affection  she  may  enjoy  at  her  pleasure  after  his  death,  or 
may  give  it  away,  except  land  or  houses."' 

So  that  a  woman  has  independent  and  absolute  owner- 
ship over  her  %auda,y\ka  stridhan  (gifts  from  affectionate 
relations)  with  the  exception  of  gifts  from  her  husband ; 
and  over  these  last,  if  not  consisting  of  immoveable  pro- 
perty, her  power  of  disposal  becomes  absolute  after  his 
death.  This  is  the  law  according  to  all  the  schools.  Though 
the  Mitakshara  contains  no  express  provision  on  the 
subject,  the  Viramitrod^ya,  a  work  of  recognized  authority 
in  the  Benares  school,  and  the  leading  commentaries  of 
the  other  schools,  are  clear  on  this  point.' 

It  will  be  seen  from  the  above,  that  the  restrictions  on  a  Restrictions  on 

a  woman's 

woman's  rights  over  her  stridhan  depend  upon  her  status  rights  over  her 

.  stridhan  de- 

in  relation  to  marriage,  as  well  as  on  the  nature  of  the'  pend  on  her 

sUUui  and  on 
property.  the  nature  of 

.       -  the  property. 

Over  certam  descriptions  of  property  a  woman  has  at 


*  Golebrooke's  Digest,  Bk.  V,  477.  •  Ibid,  476. 

•  See  Viramitrodaya,  2  W.  and  B.,  74 ;  Vivada  Chintamani,  pp.  260,  261 ; 
Vjayahara  Mayukha,  Gh.  IV,  Seo.  X,  8,  9 ;  Smriti  Chandrika,  Ch.  IX, 
Sec.  II,  3.  10, 12  ;  Dayabhaga,  Gh.  IV,  Seo.  I,  21^23 ;  eee  alaotOoeain 
Chand  Koberaj  v.  MoBsamat  KLshen  Manee,  6  Sel.  Bep.^  77. 
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Lbctu&S 
VIIL 


Restrictions 
depending  on 
the  ttattu  of 
the  woman. 


Maidenhood. 


all  times  absolute  power  of  disposal,  and  over  certain  other 
descriptions  she  never  has  such  power;  while  regardilig 
a  third  class  of  property  her  power  of  disposal  is  restrained 
during  coverture  only.  Her  husband  again  has,  under 
certain  circumstances,  a  qualified  right  to  use  all  her  stri- 
dhan,  of  whatever  description.  These  different  cases  re- 
require  detailed  consideratioa  I  shall,  for  convenience  of 
treatment,  consider  separately  the  two  classes  of  restric- 
tions, namely,  those  depending  on  a  woman's  stixtvs,  and 
those  attaching  to  the  nature  of  the  property. 

First,  take  the  restrictions  depending  upon  the  status 
of  the  woman.  Though  the  condition  of  a  Hindu  female 
is  one  of  perpetual  tutelage,  her  father  protecting  her 
during  maidenhood,  her  husband  during  coverture,  and  her 
sons  during  widowhood,^  yet  this  want  of  independence 
does  not  disqualify  her  to  exercise  independent  control  over 
her  own  property. 

During  maidenhood,  excepting  the  disqualification  by 
reason  of  nonage,  a  Hindu  female  labors  under  no  other  inca- 
pacity as  regards  her 'power  oyer  her  stridham;  and  except 
in  the  capacity  of  guardian,  her  father  and  her  other  relations 
have  no  control  over  it.  Jagannatha  notices  an  argument 
to  the  contrary  thus  :  "  Who  has  a  right  to  that  which  is 
acquired  by  a  woman  before  marriage?  A  daughter  may 
be  also  comprehended  in  a  text  formerly  cited  (Bk.  Ill, 
Chap.  I,  V.  52, 1),'  because  the  masculine  gender  is  not 
there  used  in  a  determinate  sense,  or  because  the  pafticle 
*  and'  connects  the  terms  with  that  which  is  unexpressed ; 
or  lastly,  because  the  term  '  son*  is  illustrative  of  a  general 


^  Mann,  IX,  8  ;  Golebrooke*B  Digest,  Bk.  IV,  4,  5,  6. 

*  ThiB  is  the  text  of  Mann  (VIII,  416)  which  declares  that  thiee 
persons — a  wife,  a  son,  and  a  slaye— can  hare  no  property  exolnaiTely 
their  own. 
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neaning :  her  £Either  has,  therefore,  property  in  the  wealth  Lectvim 
acquired  by  her,  as  he  has  a  claim  to  the  son  produced  by  — ! 
Iter  before  marriage.  Such  is  the  method  founded  on  the 
opinion  of  ancient  authors.  It  should  be  thoroughly  ex- 
amined by  the  wise."  *  But  the  point  is  almost  concluded 
by  authority.  Manu,  upon  whose  text  the  argument  is 
based,  has  himself  declared :  **  Such  kinsmen  as,  by  any  pre- 
tence, appropriate  the  fortunes  of  women  during  their  lives, 
a  just  king  must  punish  with  the  severity  due  to  thieves."" 
And  the  leading  commentaries  of  some  of  the  schools  ex- 
pressly declare  that  the  father  and  other  kinsmen  have  no 
right  over  a  woman's  stridhan.* 

Durinxr  coverture,  a  woman's  rifirhts  over  her  atridhan  Covertore— 

^  .     .       ®  Husband's 

are  subject  to  certain  restrictions.     You  have  seen  that  a  ricrhts  over 

•*  wife'8  ttridhan. 

text  of  Manu  ^  declares,  that  the  wife  can  have  no  wealth 
exclusively  her  own,  and  that  her  acquisitions  belong  to 
her  husband.  Apastamba  says  nearly  the  same  thing, 
though  his  doctrine  is  perhaps  more  equitable ;  for  he  seems 
to  recognize  the  right  of  the  wife  over  the  property  of  the 
husband,  as  well  as  the  right  of  the  latter  over  the  pro- 
perty of  the  former.*  These  restrictions  have,  however, 
been  considerably  removed  by  other  texts ;  and  by  the  law 
as  expounded  by  the  commentators  of  the  different  schools, 
the  unqualified  dominion  of  the  husband  is  limited  to  only 
some  descriptions  of  the  wife's  property,  while  as  regards 
the  rest  he  is  allowed  only  a  qualified  right  of  use  under 
certain  circumstances  specifically  defined. 


*  Oolebrooke'B  Digest,  Bk.  V,  477,  oommentaiy.        '  VIII,  29. 

*  Mitakahara,  Ch.  II,  Seo.  XI,  33  ;  Vyavahara  Maynkha,  Ch.  IV,  Seo.  X, 
10  ;  SmriU  Cliandrika,  Ch.  IX,  Seo.  II,  27  ;  see  also  Dantoluri  Bayap- 
paras  v.  Mallapudi  Raynda,  2  Mad.,  360.  ^  VIII,  416. 

*  Prasna  II,  Patala  VI,  Kanda  XIV,    ty.  16—18;    1    W.  and  B., 
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Lbctubb        On  this  subject  Yajnavalkya  says :  ''  A  husband  is  not 

*       liable  to  make  good  the  property  of  his  wife  taken  by  him 

in  a  famine,  or  for  the  performance  of  a  duty>  or  during 
illness,  or  while  under  restraint."  ^ 

So  Devala :  *'  Food  and  vesture,  ornaments,  perquisites, 
and  wealth  received  by  a  woman  fnyra  a  kinarruin^  are  her 
own  property :  she  may  enjoy  it  herself,  and  her  husband 
has  no  right  to  it  except  in  extreme  distresa 

*'  If  he  give  it  away  on  a  false  consideration,  or  consume  it, 
he  must  repay  the  value  to  the  woman  with  interest 
And  he  may  use  the  property  of  his  wife  to  relieve  a  dis- 
tressed soa  "  ■ 

And  Katyayana  declares :  ''  Neither  the  husband,  nor 
the  son,  nor  the  &ther,  nor  the  brother,  has  power  to 
use  or  to  aliene  the  legal  property  of  a  woman.  And  if 
any  of  them  shall  consume  such  property  against  her 
own  consent,  he  shall  be  compelled  to  pay  its  valiu  wUk 
interest  to  her,  and  shall  also  pay  a  fine  to  tiie  king.  But 
if  he  consume  it  with  her  assent,  after  an  amicable  transac- 
tion, he  shall  pay  the  principal  only,  when  he  has  wealth 
enough  to  restore  it  Whatever  she  has  put  amicably  into 
the  hands  of  her  husband  afflicted  by  disease,  suffering  firom 
distress,  or  sorely  pressed  by  creditors,  he  should  repay  that 
by  his  own  freewilL" 

"  Yet  more ;  if  he  have  taken  a  second  wife,  and  no  longer 
give  his  first  wife  the  honour  due  to  her,  the  king  shall 
compel  him,  even  by  violence,  to  restore  her  property, 
though  it  was  put  amicably  into  his  hands."* 

Yijnaneswara,  in  commenting  on  the  above  text  of  Yiyna- 
valkya,  explains  'duty'  to  mean  "indispensable  religious 


^  III  147.  '  Colebrooke*8  Digest,  Bk.  V,  iTft. 

■  Colebrooke's  Digest,  Bk.  V,  476,  4—7,  481. 
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duty/'  and  'restraint'  to  mean  "  confinement  in  prison,  or  Lrctubk 
mider  corporeal  penalties ;"  and  he  observes :  "  But  if  he  seize  — '. 
it  in  any  other  manner  [or  under  other  circimistanoes]  he 
must  make  it  good."^  The  provision  in  the  same  text  that 
the  ''  husband  is  not  liable  to  make  good  the  property  of  his 
wife/'  is  explained  in  the  Yiramitrodaya  as  referring  only  to 
the  case  in  which  he  is  unable  to  repay  it  on  account  of 
poverty  and  the  like  reasons.  "  But/'  says  Mitramisra,  ''  if 
he  is  able  (to  repay  it),  he  must  necessarily  do  so,  even  in 
case  the  property  had  been  taken  in  times  of  fftmine  or  simi- 
lar (misfortunes)."" 

In  the  Yivada  Chintamani,  the  concluding  portion  of  the 
first  hemistich  of  Yajnavalkya's  text  is  interpreted  some- 
what differently,  thus :  "  or  during  illness  which  prevents 
the  husband  from  following  his  avocations."  * 

The  word  '  distress '  in  the  above  text  of  Devala  is  ex- 
plained in  the  Yiramitrodaya^  to  mean  "  pain  caused  by 
the  want  of  food  and  the  like,"  and  it  is  said  that  the  word 
eha  (and)  is  used  to  indicate  "  that  the  husband  has  a  right 
to  give  away  or  to  consume  the  wife's  separate  property, 
without  her  permission,  in  other  difiiculties  which  are  caused 
by  the  want  of  money."  In  the  Smriti  C!handrika  *  it  is 
saidy — "  The  distress  referred  to  must  be  of  such  a  character  as 
it  is  impossible  to  get  rid  of  except  with  the  use  of  stri' 
dhanr 


^  Mitakahara,  Ch.  II,  Seo.  XI,  32.  '  2  W.  and  B.,  78. 

*  Tagore's  traoBlation,  p.  264 ;  see  also  Viramitrodaya,  2  W.  and  B.,  78. 
The  text  in  the  original  runs  thus  : — 

The  ViTada  Chintamani  takes  ^pirfirtt^  ^  qualifying  mff^ 

♦  2  W.  and  B.,  77.  »  Cb.  IX,  Sec.  II,  18. 


328  RIGHTS  OF  A  WOMAN  OVER   HER  STRIDHAN 

Lecturk        The  term  '  son '  in  the  same  text  is  explained  in  both  the 

VIII. 

above-named  commentaries^  to  denote  any  member  of  the 

family.  The  maintenance  of  dependent  members  of  the 
family,  though  not  always  a  legal  duty,  is  enjoined  as  a 
moral  duty  in  all  cases ;  and  this  liberal  interpretation  of 
Devala's  text  is,  therefore,  in  harmony  with  the  general 
spirit  of  the  Hindu  law. 

Here  a  point  of  difference  between  the  Dayabhaga  and 
the  Mitakshara  ought  to  be  noticed.  Yijnaneswara^  after 
explaining  the  term  sti^dhan  to  mean  woman's  property 
generally,  and  after  giving  the  order  of  succession  to  it, 
cites  the  above  text  of  Yajnavalkya  with  the  following 
remarks:"  "It  has  been  declared,  that  the  property  of  a 
woman  leaving  no  issue  goes  to  her  husband.  The  author 
now  shows  that,  in  certain  circumstances,  a  husband  is 
allowed  to  take  his  wife  s  goods  in  her  lifetime,  and 
although  she  have  issue."  From  this  it  would  seem  that, 
according  to  Vijnaneswara,  the  husband's  right  to  take  the 
wife's  property  is  equally  limited  with  regard  to  every 
description  of  that  property.  But  Jimutavahana,  following 
a  text  of  Katyayana,  observes,  with  reference  to  property 
obtained  by  the  wife  by  gift  from  strangers  or  earned  by 
her  by  mechanical  arts,  that  it  is  always  subject  to  her 
husband's  dominion,  and  that  he  has  a  right  to  take  it 
even  though  no  distress  exist.* 

But  as  Katyayana  is  an  authority  according  to  all  the 
schools,  and  as  the  Viramitrodaya  *  takes  the  same  view  of 
his  text  as  the  Dayabhaga,  it  may  be  doubted  whether 
there  is  any  difference  between  the  Bengal  and  Benares 
schools  on  this  point. 

^  Smriti  Chandrika,  Oh.  IX,  Sec.  II,  18  ;  and  2  W.  and  B.,  77. 
*  MitAkshara,  Ch.  II,  Seo.  XI  HI.        *  Dayabhaga.  Oh.  IV,  Sec.  I,  20. 

♦  2  W.  and  B.,  69,  70. 
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Subject  to  the  differences  of  interpretation  noticed  above,  Lbotubi 
the  foregoing  texts  of  Yajnavalkya,  Devala,  and  Eatyayana  — . 
have  been  adopted  by  all  the  schools  as  the  law  on  the 
subject^  Ton  will  therefore  observe  that  the  husband  can  use 
the  wife's  atridluin  strictly  so  called  (that  is,  her  aavdayika 
riiidhcm,  her  ornaments  and  the  like)  without  her  consent, 
and,  as  a  matter  of  right,  only  in  cases  of  distress ;  and  in 
sucb  cases  repayment  is  optional  with  him  if  he  is  poor. 
If  he  uses  it  in  any  other  case  without  her  consent,  he  is 
guilty  of  a  wrong,  and  is  bound  to  restore  it  with  interest ; 
and  if  he  uses  it  with  her  consent,  he  is  bound  to  make 
good  the  principal  only,  when  he  is  able  to  do  so.  But  even 
in  thia  latter  case,  he  is  compellable  to  restore  her  property, 
if  he  neglects  her  for  the  sake  of  another  wife.  But 
property  acquired  by  the  wife  by  gift  from  strangers,  or  by 
the  mechanical  arts,  is  always  subject  to  her  husband's 
dominion. 

It  is  said  in  the  Smriti  Chandrika'  and  the  Yiramitro- 
daya^*  that  the  husband  has  no  independent  power  over  any 
sort  of  stridhan  belonging  to  the  wife.  "  It  also  appears," 
says  Devanda  Bhatta,  "  from  repayment  of  the  principal 
being  enjoined  even  where  stridhan  is  used  with  permis* 
sion,  that  the  husband  and  the  like  are  wanting  not  only  in 
independent  power,  but  also  in  ownership  over  stridhan. 
It  must  hence  be  understood  that,  in  a  husband's  property, 
the  wife,  by  reason  of  her  marriage,  possesses  always  owner- 
ship, though  not  of  an  independent  character ;  but  that  the 


^  Mitakshmra,  Gh.  II,  Seo.  XI,  SI,  32  ;  Viramitrodaya,  2  W.  and  B.,  78  ; 
Vivada  Chintamani,  264 ;  Yyavahara  Maynkha,  Ch.  IV,  See.  X,  10, 11 ; 
Smriti  Ohandrika,  Gh.  IX,  Seo.  II,  10—23  ;  Dayabhaga,  Ch.  lY,  See.  I, 
94.25. 

'  Ch.  IX,  Seo.  II.  13.  *  2  W.  and  B.,  75. 
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Lecturk    husband  does  not  possess  even  such  ownership  in  his  wife's 
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property."  * 

According  to  this  authority,  therefore,  the  effect  of 
marriage  on  the  proprietary  rights  of  the  partieB  is  more 
advantageous  to  the  wife  than  to  the  husband. 

Property  earned  by  the  mechanical  arts,  or  received  as  a 
gift  from  strangers,  is  said  to  be  subject  to  the  husband's 
dominion."  The  meaning  of  this  rule  seems  to  be  this,  that 
though  these  sorts  of  property  belong  to  the  wife  and  not 
to  the  husband,  and  are  enjoyable  by  her,  they  cannot  be 
alienated  by  her  without  the  consent  of  her  husband;  and 
they  can  be  used  by  him  at  pleasure. 

The  right  to  use  a  woman's  atridhan  is  personal  in  her 
husband.*  Accordingly  it  has  been  held  that  though  the 
husband  might  have  applied  such  property  to  the  payment 
of  a  debt  to  procure  his  discharge  from  arrest  in  execution 
of  a  decree,  his  creditor  has  no  right  to  seize  it.^ 

So  also,  though  the  husband  may  use  the  wife's  atridhan 
in  order  to  relieve  from  distress  any  member  of  his  £Eumly, 
such  member  has  no  right  to  use  it  for  such  purpose. 

The  question  whether  a  woman  has  absolute  power  of 
alienation  over  her  atridhan  was  considered  by  the  High 
Court  of  Madras  in  Doe  dem  KuUammal  v.  Kuppu  PiUai* 
and  the  Court  answered  it  in  the  affirmative.  And  though 
in  a  subsequent  case  ^  the  Court  remarked  that,  considering 
the  perpetual  dependence  of  women,  it  could  not,  "  without 
the  greatest  consideration,  conclude  that  a  woman  can,  with- 


*  Smriti  Ghandrika.  Ch.  IX,  Sec.  II,  14. 

*  Ck>lebrooke'8  Digest,  Bk.  V,  470 ;  Dayabhaga,  Ch.  IV,  Seo.  1, 19. 

*  Smriti  Ghandrika,  Ch.  IX,  See.  II,  17. 

*  1  Strange,  27,  28 ;  2  Ihid,  23,  24. 

*  1  Mad.,  85. 

*  Dantnlnri  Rayapparaz  r.  Hallapndi  Rayudu,  2  Mad.,  360, 
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out  the  consent  of  her  husband,  during  coverture,  absolutely  Lbctubi 
alienate  even  her  own  landed  property ;"  yet,  considering  that  — . 
the  authorities  are  clear  on  the  point,  and  that  the  text  of 
Eatyayana  cited  above*  expressly  gives  to  women  the  power 
of  alienating  immoveable  property,  there  seems  to  be  very 
little  room  for  any  doubt  on  the  subject,  as  regards  the 
savdayika  stridhan. 

In  a  still  later  case,'  the  Madras  High  Court  has  held, 
that  the  proposition  that  what  is  acquired  by  a  woman 
during  coverture  belongs  to  her  husband,  has  no  foundation 
in  Hindu  law,  and  that  the  contrary  of  that  proposition  is 
unquestionably  true. 

Nor  can  the  husband  bind  the  wife  by  his  dealings  with 
her  property.  Thus,  in  a  recent  case*  before  the  Privy 
Council,  it  was  held  that  a  husband  could  not  affect  his 
wife's  rights  over  her  property  by  any  engagements  he 
might  enter  into  with  reference  to  it. 

In  cases  of  dispute  with  the  husband's  creditors,  the 
bmxlen  lies  upon  the  wife  to  prove  that  any  particular 
property  is  her  stridhan  and  does  not  belong  to  her 
husband.* 

During  widowhood,  a  woman's  rights  over  her  stridJian  Widowhood. 
are  larger  than  what  they  are  during  coverture.  Her 
kinsmen,  as  you  have  seen,  have  never  any  right  to  use  her 
stridhan  ;  and  her  husband,  the  only  person  who  can  use  it  in 
certain  cases,  and  has  control  over  certain  descriptions  of  it, 
being  dead,  her  right  to  use  and  enjoy  it  becomes  unlimited. 

As  regards  her  power  of  alienation,  moveable  property 

■         ■         '  'I 

^  See  ante,  pp.  322,  323. 

*  Bamaaami  Padeiyatohi  v,  Yirasami  Padeiyatcbi,  3  Mad.,  278. 

*  Mohima  Chnnder  Boy  v,  Dnrga  Monee,  23  W.  B.,  184. 

^  George  Lamb  v.  Musst.  Govind   Money,  S.  D.  A.  B.   (Beng  ),  1852,. 
p.  126  ;  Brojo  Mohun  Mytee  v.  Muflst.  Badha  Koomaree,  W.  B.  (1864)  00. 
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LKGTtmt    given  by  her  husband,  which  she  is  required  to  enjoy 
.~^'       frugally  dxiring  his  lifetimei  becomes  absolutely  alienable 
by  her  after  his  death/ 

Property  acquired  by  a  woman  during  widowhood, 
by  her  skill  and  labor,  or  by  gift  from  stiangeiBi 
would  become  her  stHdhan,  according  to  all  the  schools. 
For  though  such  property,  if  it  is  acquired  dimng  coverture, 
woidd  come  under  the  control  of  her  husband,  yet^  if 
it  is  acquired  when  his  control  is  no  longer  possible,  it  must 
belong  to  her  absolutely.'  On  this  point  Jagannatha 
observes:*  "What  is  acquired  by  the  wife  during  the 
state  of  deprivation  of  her  husband  is  also  her  peculiar 
property.  How  can  it  be  so,  since  it  is  exclusive  of  the 
six  sorts?  The  answer  is,  authors  do  not  acknowledge 
the  restrictive  enumeration  of  six  kinds ;  and  even  though 
it  were  admitted,  the  difficulty  would  be  removed  by 
affirming  ^t  this  maxim  is  true  of  a  woman  who  is  herself 
sole  mistress  of  the  wealth  acquired** 
RestricUons         I  shall  next  consider  the  restrictions  on  a  woman's  power 

depending  ob 

the  natare  of    ovor  her  stnohomt  as  depending  upon  the  nature  of  the 

the  property. 

property. 
GUb.  First,  take  the  case  of  property  obtained  by  gift.    Gifts 

of  affectionate  kindred,  which  are  known  by  the  name 
of  Mudayiha  stridhan,  constitute  a  woman's  absolute 
property,  which  she  has  at  all  times  independent 
power  to  alienate,  and  over  which  her  husband  has  only 


»  Viramitrodftya,  2  W.  and  B.,  74 ;  Virada  Chintamani,  261,  2S2  j 
Vyavahara  Maynkha,  Ch.  IV,  Seo.  X,  8,  9 ;  Smriti  Chandrika,  CSh.  IX, 
Soc.  II,  10, 11,  12  ;  Dayabhaga,  Ch.  IV,  Seo.  I,  23. 

>  See  Maonaghten's  Precedenta  of  Hindu  Law,  Ch.  VIII,  Case  scsiii ; 
Brij  Indar  Bahadur  Singh  p.  Banee  Janki  Koer,  1  0.  L.  R,  826, 826 ; 
see  also  Vencata  Bama  Ban  v.  Venkata  Suriya  Ban,  I.  L.  IL,  1  Mad.,  281. 

'  Cdlebrooke's  Digest,  Bk.  V,  477,  commentary. 
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a  qualified  right,  —  namely  the   right  of  use  in  times  of    Lectubb 
distress/  — ' 

Over  property  obtained  by  a  woman  by  gift  from  her  from  the 
husband^  her   power  is  not  absolute.     During  coverture 
she  has  no  right  to  alienate  such  property ;  and  even  after 
the  death  of  her  husband,  her  right  becomes  absolute  over 
only  so  much  of  such  property  as  consists  of  moveables.' 

The  above  is  the  general  rule  as  regards  gifts  from  the 
husband.  But  where  the  husband  gives  any  property  to 
the  wife  with  express  power  of  alienation,  she  would 
acquire  absolute  power  of  disposal  over  it.  whether  it  is 
moveable  or  immoveable;  and  there  is  nothing  in  the 
Hindu  law  to  prevent  her  from  exercising  such  power. 

If  immoveable  property  obtained  by  gift  from  the  hus- 
band is  held  by  the  wife  subject  to  his  control  during 
ooverture,  and  is  never  alienable  by  her,  the  question  arises, 
who  has  control  over  it  after  his  deaths  and  how  far  would 
her  unauthorized  alienation  of  it  be  valid  ?  There  is  nothing 
expressly  said  in  the  Hindu  law  in  answer  to  this  question. 
But  it  would  follow  by  parity  of  reason,  that  the  heirs  to 
such  property  have  the  same  sort  of  control  over  it 
that  the  reversioners  have  over  the  widow's  estate ;  and 
that  any  unauthorized  alienation  by  the  widow>  in  the 
one  ease,  as  in  the  other,  would  be  valid  only  for  her 
life.*  The  heirs  in  this  case  are  the  heirs  to  her  atridhan, 
and  not  the  reversionary  heirs  of  her  husband,  as  the 
husband's  donation  is  regarded  as  stridhan  even  in  the 


^  See  the  zeferences  in  note  1,  i>age  329,  andMaonagliten's  Precedents 
of  Hindu  Law,  Oh.  VIII,  Cases  vi  and  vii ;  Goeain  Chand  Koberaj  o. 
Hoflsainat  Kishen  Monee,  6  SeL  Rep.,  77. 

'  See  the  references  given  in  note  1,  page  332 ;  and  see  also  Kotarbasapa 
V.  ChanTeroya,  10  Bom.,  403. 

'  Gangadaraiya  v,  Parameswaramma,  6  Mad.,  111. 
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Lecture    technical  and  restricted  sense  of   the  term,   thomrh    the 
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— .*  woman's  ownership  over  it  is  of  a  qualified  nature.  But 
the  point  is  not  absolutely  free  from  doubt.* 
from  sirangers.  Over  property  obtained  by  a  woman  by  gift  from 
strangers,  her  ownership  is  of  a  qualified  nature.  The 
Mitakshara  says  nothing  expressly  on  the  point ;  but  the 
Viramitrodaya  and  the  Mayukha  cite  the  following  text 
of  Manu  (IX,  199) — "  A  woman  should  never  expend  money 
belonging  to  her  family,  which  is  common  to  (her  and) 
many,  nor  even  her  own  (separate  property),  without  the 
consent  of  her  lord "  —  to  show  that  women  are  in 
general  not  free  to  aUenate  even  their  own  separate  pro- 
perty ;  and  they  declare  that  she  is  competent  to  dispose  of 
only  some  descriptions  of  her  property,  amongst  which 
they  name  the  saudayika.*  The  mention,  however,  of  the 
"  consent  of  her  lord  "  in  the  above  text  implies  that  the 
restriction  holds  good  only  during  coverture. 

So  long  as  the  husband  is  alive,  according  to  the  Viia- 
mitrodaya,'  "  the  husband,  and  not  the  wife,  is  at  liberty  to 
dispose  of  such  property." 

According  to  the  Smriti  Chandrika  and  the  Dayabhaga, 
gifts  from  strangers  do  not  rank  as  stridhan,  and  are 
always  subject  to  the  husband's  dominion.^  But  during 
maidenhood  and  widowhood,  such  dominion  not  being 
possible,  and  no  other  relation  having  control  over  a 
woman's  property,  a  woman's  ownership  over  gifts  received 
trora  strangers  would  be  absolute. 

*  See  ante,  p.  317, 

«  Viramitrodaya,  2  W.  and  B.,  73,  74  ;  Vyavahara  Mayukha,  Ch.  IV, 
Sec.  X,  7,  8. 

•  2  W.  and  B.,  70. 

^  Smriti  Chandrika,  Gh.  IX,  Sec.  1, 16  ;  Dayabhaga,  Ch.  IV,  Sec.  1, 20  ; 
see  also  Ramdnlol  Siicar  v,  Sreemutty  Joymoney  Dabey,  2  Morley*a 
Digeet,  65. 
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What  has  been  said  about  gifts  from  strangers  applies    Lectubk 
equally  to  wealth  earned  by  mechanical  skill  or  aeqxdred        — .' 
by  purchase,  for  the  restrictions  upon  a  woman's  owner-  quired  i^*per- 
ship  in  both  are  contained  in  one  and  the  same  text  of  or  by  parcbaie. 
Eatyayana/     But  if  property  is  acqxiired  by  a  widow  by 
her  own  personal  exertions,  she  has  absolute  power  of  dis- 
posal over  it." 

The  restrictions  on  alienation  relating  to  acquisitions  by 
labor  or  skill  do  not,  however,  apply  to  property  acqxiired 
by  m^eans  of  other  property  over  which  a  woman  has  abso- 
lute power  of  disposal.  It  has  been  held  by  the  Judicial 
Committee,  in  the  case  of  iMch/rmin  Chunder  Oeer  Oosaain 
V.  KaUichum  Smgh^  that  if  immoveable  property  is 
purchased  by  a  married  woman  by  means  of  money  which 
constitutes  her  stridhxin,  she  is  competent  to  transfer  it 
by  sale. 

Where  a  widow  by  adverse  possession  acquires  title  to 
any  property,  it  would  follow  that  her  power  of  disposal 
over  such  property  would  be  absolute. 

With  regard  to  property  acquired  by  inheritance,  the  law  Property  ac- 

quired  by  in- 

is  not  very  clear  in  all  cases.  According  to  the  Bengal  heritance. 
school,  property  inherited  by  a  woman  never  ranks  as 
her  stridhan.  Whether  it  is  inherited  from  her  husband, 
or  her  father,  or  any  other  male  relation,  her  interest  in  it 
is  of  a  qualified  nature  in  every  case.  This  general  rule 
IS  deduced  by  Jimutavahana^  from  Eatyayana's  text  relat- 
ing to  the  widow,  by  a  process  of  reasoning  which  may  be 
stated  thus:   The  restraint  on  alienation  in  Eatyayana's 

*  Dayabhaga,  Oh.  IV,  See.  1, 19. 

*  Macnaghten*8  Precedents  of  Hindu  Law,  Gh.  VIII,  Case  zxxiii.  See 
also  Venkata  Bama  Ran  v.  Venkata  Sariya  Ran,  I.  L.  B.,  1  Mad.,  285. 

*  19  W.  B.,  292. 

^  Dayabhaga,  Gh.  XI,  Seo.  II,  30,  31. 
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Lecture  text^  relatmg  to  the  widow  is  A  fortiori  applicable  to  the 
— ^'  daughter  and  the  rest,  because  their  claims  are  certainly 
inferior  to  the  widow's :  or  the  word  '  wife '  in  the  same 
text  is  employed  with  a  general  import,  and  it  implies 
that  the  rule  must  be  understood  as  applicable  generally  to 
the  case  of  a  woman's  succession  by  inheritance. 

In  the  recent  case  of  Bhoobu/n  Mohv/a  Bcvnerjee  y. 
Muddurh  Mohun  Sing'  the  same  rule  has  been  held  appli- 
cable to  the  case  of  stridham  passing  by  inheritance  to  a 
female  heir.  That  rule,  it  is  true,  occurs  in  a  chapter 
of  the  Dayabhaga  relating  to  succession  to  the  property 
of  a  male  owner,  but  the  reasoning  on  which  its  extended 
application  is  based  will  be  found  in  the  following  passage 
of  the  judgment  of  Mr.  Justice  Romesh  Chunder  Mitter : 
"The  chapter  in  question,  it  is  true,  mainly  deals  with 
rules  of  succession  to  properties  left  by  a  deceased  male 
owner,  but  the  paragraph  referred  to  above  appears  to  me  to 
lay  down  a  rule  applicable  generally  to  succession  by  women, 
whether  to  the  properties  of  a  man  or  to  stridha/a  of  a 
woman.  If  it  were  not  so,  there  would  be  no  provision  in 
the  Dayabhaga  relating  to  succession  to  property  inherited 
by  a  woman  from  a  female  ancestress  who  held  it  as 
atridhan,  I  do  not  think  that  this  is  probable.  Having 
regard  to  this  circumstance,  and  having  regard  to  the 
language  of  the  paragraph  in  question,  which  is  veiy  general, 
it  seems  to  me  that  the  rule  there  laid  down  is  also  appli- 
cable to  etridJian  property  inherited  by  a  woman. 

"  Further  it  seems  to  me  also  dear  that  the  rule  referred 
to  in  the  aforesaid  paragraph  is  that  laid  down  in  para.  56 
of  Sec.  I,  Chap.  XL    It  has  been  said  that  the  whole  of  the 


*  Cited  in  the  Dayabhaga,  Gh.  XI,  Sea  I,  66. 
'  1  Shome*8  Law  Reporter,  3. 
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latter  rule  is  not  intended  to  be  extended  to  a  woman's    Lkctcbb 
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saccession  by  inheritance  generally,  but   that  part  of  it       

which  provides  that,  after  the  death  of  a  female  heiress, 
the  heirs  of  the  last  owner  take  the  inheritance. 

"  If  we  adopt  this  limited  construction  we  must  then 
come  to  the  conclusion  that,  accordifig  to  the  Dayabhaga, 
there  is  no  restriction  to  the  powers  of  alienation  of  women 
Bucceeding  by  inheritance  to  the  properties  of  a  deceased 
male  owner  except  in  the  case  of  a  widow.  It  is  too  late 
now  to  contend  for  such  a  construction  of  the  law  as  this. 
Repeated  decisions  have  settled  the  question  beyond  the 
possibility  of  a  doubt.  It  seems  to  me,  therefore,  clear  that, 
by  the  paragraph  in  question,  what  is  rendered  aj^licable 
'  generally  to  the  case  of  a  woman's  succession  by  inherit- 
ance '  is  the  whole  of  the  rule  laid  down  in  para.  56  of 
Sec  I  of  Chap.  XI  of  the  Dayabhaga." 

The  Mitakshara,  while  it  includes  property  inherited  by 
a  woman  under  the  denomination  of  stridhcm,  is  silent  as 
regards  her  power  of  alienation  over  it.    There  is  a  sugges- 
tion in  Mr.  Justice  West's  judgment  in  Vijiaranga/m*8 
case,  that,  according  to  the  Mitakshara,  a  woman's  power 
of  alienation  over  property  inherited  by  her  is  subject  to 
restrictions  analogous  to  those  imposed  upon  the  power  of 
a  nude  owner  as  regards  his  ancestral  property.    That 
learned  Judge  observes  \     "Yijnaneswara,  like  all  the  Hindu 
lawyers,  denoimces  the  appropriation  of  a  woman's  prop- 
erty by  her  husband   except  in  cases  of  great  pressure, 
and  by  the  other  kinsmen  under  any  circumstances.    But 
he  lays  down  no  rule  as  to  the  extent  of  the  woman's  own 
power  over  the  property.    The  natural  conclusion  would 
seem  to  be,  that  he  considered  this  already  sufficiently  pro- 


^  8  Bom.,  O.  C.  J.,  264,  266. 
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Lecturb  vided  for  as  to  his  immediate  subject,  inheritance,  by  other 
!^-  lawyers,  and  by  the  analogies  to  be  driiwn  from  his  rules  .8 
to  the  estate  of  a  male  proprietor.  Now,  in  Chap.  I,  Sec  I, 
pi.  27, 28,  it  is  laid  down  that  a  man  is  '  subject  to  the  control 
of  his  sons  and  the  rest  (of  those  interested)  in  regard  to  the 
immoveable  estate,  whether  acquired  by  himself  or  inhe- 
rited,' though  he  may  make  a  gift  or  sale  of  it  for  the  relief 
of  family  necessities  or  for  pious  purposes.  It  is  dear,  there* 
fore,  that  a  right  of  absolute  disposal  did  not  enter  into 
Yijnaneswara's  conception  of  the  essentials  of  ownership.  He 
admits  (Mitakshara,  Chap.  II,  Sec.  I,  pL  25)  the  genuineness 
and  the  authority  of  the  text  of  Narada,  which,  with  so  many 
others,  proclaims  the  dependence  of  women,  which  he  says 
does  not  disqualify  them  for  proprietorship," 

This  view  of  the  law  derives  some  support  from  the  Vira- 
mitrodaya,  which,  upon  the  authority  of  Manu  (IX,  199) 
declares  a  woman's  incompetency  to  alienate  her  property 
without  her  husband's  assent,  unless  such  property  be 
of  some  particular  descriptions,  such  as  the  acmdayiha 
atridhan.^  But  this  rule  can  operate  only  during  cover* 
ture. 

As  regards  the  widow,  it  has  been  held  by  the  Privy 
Council  that,  under  the  Mitakshara  as  well  as  under  the 
Dayabhaga,  her  ownership  over  the  estate  inherited  firom. 
her  husband  is  of  a  qualified  nature,  and  that  the  restric- 
tions on  her  power  of  alienation  are  inseparable  firom  her 
estate.*  The  rights  of  other  female  heirs  over  property 
inherited  firom  male  relations  are  also  subject  to  the  same 


*  2  W.  and  R,  73.  74. 

'  See  The  GoUector  of  Masolipatam  v.  Cavaly  Venkata  Naramapah, 
2  W.  B.  (P.  C),  61 ;  Muflsamat  Thakoor  Dayhee  v.  Bai  Balaok  Bam, 
10  W.  B.  (P.  C),  3 ;  Bhugwandeen  Doobay  v,  Hyna  Baee,  9  W,  B. 
(P.  C),  23. 
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restrictions/  And  considering  the  general  policy  of  the  Lbcturi 
Mitakshara  law,  it  may,  I  think,  be  safely  affirmed,  that  — - 
the  restraints  on  a  woman's  power  of  alienation  over 
inherited  property  under  that  law,  are  as  much  binding 
when  such  property  is  inherited  from  a  female  relation 
as  when  it  is  inherited  from  a  male,  and  are  as 
much  binding  during  widowhood  as  they  are  during 
eoverture. 

The  law  of  Mithila  does  not  differ  from  that  of  Benares 
on  this  point,  except  in  one  respect,  namely,  that  a  distinc- 
tion is  drawn  between  moveable  and  immoveable  property, 
and  the  widow  is  declared  to  have  absolute  power  over 
moveable  property  inherited  from  her  husband.'  The 
Yivada  Chintamani  expressly  declares  that  the  mother  has 
no  power  of  alienation  over  immoveable  property  inherited 
from  the  son.* 

The  law  of  Southern  India  is  in  this  respect  similar  to 
that  of  Benares.  The  Smriti  Chandrika  lays  down  the 
rule  that  a  woman's  power  is  not  independent  over  other 
sorts  of  property  besides  the  saudayika  and  moveables 
received  from  the  husband.^  And  the  Madras  High  Court 
in  one  case^  has  directly  decided  that  the  mother  inherit- 
ing fit>m  her  son  takes  like  the  widow  a  qualified  estate 
without  power  of  alienation. 


^  The  caaoo  bearing  apon  this  point  have  been  oonBidered  in  the  jndg- 
menta  of  the  High  Ck>aTt  in  Ghotay  Lall  v,  Chnnnoo  Lall  (22  W.  B.,  496). 
Sinoe  the  above  was  written,  the  Priyj  Coanoil  has  held  in  the  case 
of  Chotay  LaU  v.  Chnnnoo  Lall  (affirming  the  judgment  of  the  High 
Court)  that  the  estate  which  the  daughter  inherits  from  her  father 
nnder  the  Mitakshara,  is  a  restricted  and  a  qualified  one  like  that  of 
the  widow ;  see  3  G.  L.  R.,  465. 

*  Vivada  Ghintamani,  Tagore's  translation,  p.  262. 

*  7H<i,263. 

*  Ch.  IX,  Sec.  II,  12. 

*  P.  Baohiraju  v.  Yenkatappadu,  2  Mad*,  402. 
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Lectubb        In  Bombay  the  rights  of  a  woman  over  her  inherited 

VIII 

'       property  have  been  recognized  to  a  much  hu:ger  extent 

than  in  the  other  Presidencies.  She  has  been  held  to 
possess  absolute  power  of  alienation  over  moveable  prop- 
erty inherited  firom  her  husband/  and  over  all  property, 
both  moveable  and  immoveable,  inherited  firom  her  fiEither 
or  her  brother.'  The  case  of  Pixbnjivandas  Tulaidaa  v. 
Devakuvarbai  may  be  taken  as  the  leading  case  on 
the  point.  In  that  case.  Sir  M.  Sausse,  C.  J.,  observed : 
"  On  the  whole,  I  think  the  spirit  and  practice  of  BSndu 
law,  as  recognised  in  Western  India,  will  be  best  construed 
by  treating  the  widow  as  having  uncontrolled  power  over 
the  moveable  estate,  but  as  having  nothing  more  than  a 

life-use  in  the  immoveable  estate 

The  widow,  then,  not  having  an  absolute  estate  in  the 
immoveable  property,  it  remains  to  determine  who  are  en- 
titled to  the  absolute  interest  subject  to  the  estate  taken  by 
her.  In  this  case  there  are  daughters.  Now,  according  to 
all  the  authorities,  the  daughters  take  next  after  the  widow. 
What  then  is  the  nature  of  the  estate  they  take  f  Here 
again  there  are  differences  of  opinion,  but,  dealing  with  the 
question  according  to  the  three  books  I  have  mentioned,  it 
appears  to  me  that  the  daughters  take  an  absolute  estata 
We  find  quoted  in  the  Mayukha  a  passage  fit>m  Manu, — 
'  The  son  of  a  man  is  even  as  himself,  and  the  daughter  is 
equal  to  the  son ;  how  then  can  any  other  inherit  his  prop- 
erty but  a  daughter,  who  is  as  it  were  himself.'  With 
reference  to  this  point  also  I  consulted  the  Shastris  both 
here  and  at  Puna,  and  enquired  whether  dau^ters  could 


^  Bechar  Bhagran  v.  Bai  Lakshmi.   1   Bom.,  56 ;  PranjiTiuidM  Tiil« 
sidas  V.  Devakavarbai.  1  Bom..  130. 
'  Vinayak  Anandrav  o,  Lakshmi  Bai.  1  Bom.,  117. 
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alienate  any,  and  what,  portion  of  the  property  inherited  Lbctubc 
from  a  father  who  died  separate.  The  answer  was,  that  — . 
daughters  so  obtaining  property  could  alienate  it  at  their 
will  and  pleasure,  and  in  this  the  Shastris  of  both  places 
agreed,  both  also  referring  to  the  above  text  in  the  Mayukha 
as  their  authority  for  that  position.  On  reviewing  all  ac- 
cessible authorities,  I  have  come  to  the  conclusion  that 
daughters  take  the  immoveable  property  absolutely  from 
their  fiftther  after  their  mother  s  death."* 

The  rule  laid  down  in  Devakuva/rbai's  case  was  extended  to 

« 

the  case  of  sisters  inheriting  from  their  brothers  in  Vvnayak 
Anandrav  v.  Lakshmi  Bai?  on  the  authority  of  Nanda 
Pandita,  who  says :  "  The  daughters  of  the  father  and  other 
ancestors  must  be  admitted,  like  the  daughters  of  the  man 
himself,  and  for  the  same  reason."' 

But  considering  the  general  spirit  of  the  Hindu  law  as 
laid  down  in  the  Mitakshara  and  the  Majnikha,  and  bear- 
ing in  mind  the  remarks  of  Mr.  Justice  West  in  VijiobTan- 
gam!8  case  (8  Bom.,  O.  C.  J.,  264,  265),  already  quoted,  the 
correctness  of  the  rule  that  female  heirs  have  absolute 
power  of  alienation  over  property  inherited  by  them,  seems 
to  be  open  to  question. 

The  Hindu  law  is  not  very  clear  regarding  the  rights  of  Share  on  iwrti- 

tion. 

a  woman  over  the  share  obtained  by  her  on  partition. 
Jagannatha,  as  you  have  already  seen,^  gives  two  opposite 
views  of  the  law,  apparently  assenting  to  both.  The  argu- 
ment in  favor  of  the  view  that  a  woman  has  absolute 
right  over  such  share,  is  based  upon  the  ground  that  it 
may  be  regarded  as  a  gift  from  the  sons.    But  on  the 

*  1  Bom.,  133,  134. 

*  1  Bom  ,  117. 

'  See  Golebrook'R  note  to  Mitakshara,  Oh.  II.  Seo.  V,  5. 

*  Lecture  YII,  antfy  p.  315. 
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VIII. 
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promised  by 
the  husband. 


Rights  of  an 
unchaste 
woman  over 
htt9lridktm. 


other  hand  it  is  said,  that  "  being  received  in  right  of 
the  relation  of  a  wife  to  her  husband,  it  is  justly  considered 
as  similar  to  connected  property,  or  wedUh  devolving  an 
heirs  in  right  of  affi^nity ;"  *  so  that  a  woman  can  have  no 
greater  rights  over  it  than  over  the  property  of  her  hus- 
band which  devolves  on  her  by  inheritance.  The  latter  seems 
to  be  the  more  correct  view;  for,  as  has  been  pointed 
out  by  Sir  Francis  Macnaghten,'  the  share  on  partition  can 
hardly  be  regarded  as  a  gift  firom  the  sons,  when  a  woman 
has  a  right  to  obtain  such  share  even  against  the  wish  of 
her  sons,  whenever  there  is  a  partition  among  them. 

Not  only  is  a  woman  entitled  to  enjoy  what  is  given  by 
her  husband,  but  she  is  also  entitled  to  claim  from  his  heirs 
property  promised  to  her  by  her  husband.  On  this  subject 
Eatyayana  declares : 

"  What  has  been  promised  to  a  woman  by  her  husband, 
as  her  exclusive  property,  must  be  delivered  by  her  sons, 
provided  she  remain  with  the  family  of  her  husband,  but 
not  if  she  live  in  the  family  of  her  father."* 

So  Devala : ''  Property  promised  by  a  husband  to  his 
wife  must  be  paid  by  his  sons  just  as  his  debts."^ 

The  author  of  the  Viramitrodaya,  in  commenting  on  this 
text  of  Devala,  observes :  "  Since  the  expression  'just  as  his 
debts '  is  used,  the  word  '  sons '  includes  '  grandsons '  and 
'great  grandsons.*" 

A  woman  is  declared  to  be  liable  to  forfeit  her  stridhan 
for  any  violation  of  the  duties  of  obedience  and  fidelity  to 
her  lord. 


>  Golebrooke'8  Digest,  Bk.  V,  87,oommentai7  (Mad.  ed.,  Vol.  11.  p.  251). 
'  GonsideTations  on  Hinda  Law,  43. 

*  Colebrooke*8  Digest,  Bk.  V,  483;  Vivada  Ohintamani  (Tagore's  transla- 
tion), p.  266  ;  Smriti  Chandrika,  Gh.  IX,  Sec.  II,  26. 

♦  Viramitrodaya,  2  W.  and  B.,  79. 
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Thus  Katyayana  declares :      "  But    a  wife  who    does     Lbctubk 

.    .                                                                     VIII. 
malicious  acts  injurious  to  her  husband,  who  has  no  sense       

of  shame>  who  destroys  his  effects,  or  who  takes  delight  in 

being  fedthless  to  his  bed,  is  held   unworthy  of  separate 

property."  * 

This  text  of  Katyayana  has  been  cited  in  almost  all  the 
leading  commentaries  of  the  different  schools. 

According  to  the  Viramitrodaya  "the  words  *is  un- 
worthy' mean  that  the  separate  property  which  she  may 
have  received  shall  be  forcibly  taken  from  her."  < 

The  author  of  the  Vivada  Chintamani  takes  the  same 
view,  observing  with  reference  to  this  text, — ^"This  shows 
that  the  kindred  should  demand  the  peculiar  property  from 
such  a  woman."'  The  Mayukha^  seems  to  interpret  the 
text  as  meaning  this,  that  a  wicked  wife  should  not  receive 
any  etridhan. 

But  the  Smriti  Chandrika^  gives  the  text  a  different 
interpretation,  which  greatly  softens  the  rigour  of  the 
rule.  It  explains  the  word  'unworthy'  to  mean  'un- 
worthy to  alienate  at  will ; '  so  that,  according  to  this 
authority,  an  unchaste  or  a  disobedient  wife  does  not  forfeit 
her  etridhan  altogether,  but  forfeits  only  the  right  to 
alienate  it  at  pleasure. 

Of  the  Bengal  authorities,  Raghunandana  ^  and  Jagan- 
natha^  cite  the  text  of  Katyayana;  and  the  latter  quotes 
apparently  with  approbation  the  explanation  given  of  it 


>  Colebrooke'8  Digest,  Bk.  V,  484. 
»  2  W.  and  B.,  76. 

*  Tagore's  translatiion,  p.  266. 

*  Ch.  rV,  Seo.  X,  12. 
s  Gh.  IX,  Seo.  II,  24. 

*  Dayatattwa  (Golap  Ohandra  Sastri's  tranalatioii),  Ch.  IX,  6. 
7  Ccaebxooke*8  Digest,  Bk.  V,  484. 
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Lecturk    in  the  Vivada  Chintamani,  but  the  former  drives  no  opinion 

vm.  XI.        .  X 
,       on  the  point. 

You  will  observe  that  the  rule  laid  down  by  Katyayana 
is  too  vague  to  admit  of  its  being  enforced  as  a  strict  role 
of  law  in  every  case.  A  woman  is  declared  to  be  unworthy 
of  strddhan  not  only  if  she  is  unchaste,  but  also  if  she  is 
malicious  or  shameless  or  prodigal.  This,  though  a  very 
wholesome  moral  injunction,  would  hardly  be  fitir  as  a  rule 
of  law.  Jagannatha  accordingly  puts  a  narrow  oonstroetion 
upon  the  text  to  remove  its  vagueness.  He  explains  the 
words  ''acts  injurious  to  her  husband''  to  mean^  "the  ad- 
ministering of  poison  or  the  like,"  and  the  words  "  destroys 
his  effects"  to  mean  "  incurs  expenses  for  immoral  purposes." 

The  rule,  if  meant  to  be  a  rule  of  forfeiture,  would  be  open 
to  objection  also  on  another  ground  It  does  not  definitely 
state  who  the  persons  are  that  would  become  entitled  to 
take  a  woman's  stridhcm  in  the  event  of  her  becoming 
liable  to  forfeit  it. 

Accordingly  the  rule  has  never  been  enforced  by  our  Courts. 
In  a  case  cited  in  Macnaghten's  Precedents  of  Hindu  Law,^  an 
adulteress  was  declared  entitled  to  her  parents'  gift  of  jewels. 
And  in  the  recent  case  oiMusammai  Oa/nga  Jati  v.  Gharita^ 
a  Full  Bench  of  the  Allahabad  High  Court  has  put  a  veiy 
limited  construction  upon  the  text  of  Elatyayana.  Mr.  Justice 
Pearson  says :  "  As  to  the  text  which  says  that  '  a  woman, 
who  acts  maliciously,  and  is  shameless,  and  a  destroyer  of 
property,  and  addicted  to  immorality,  is  unworthy  of 
wealth,'  I  have  had  occasion  in  another  case  to  observe 
that  it  cannot,  without  violence,  be  construed  to  mean  that 
she  is  to  be  deprived  of  property  which  has  come  into  her 
possession,  and  there  is  reason  to  believe  that  the  text 

*  Ch.  ni,Gaae  vii.  •  L  L.  B.,  1  AIL,  46. 
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refers  only  to  propeyrty  received  by  her  fix)m  her  husband. "     Lkcturk 
And  Oldfield,  J.,  speaking  of  the  same  text,  observes,  that        — 
it  "  refers  to  a  particular  kind  of  property,  that  which  the 
wife  has  given  to  her  husband  for  his  use,  or  which  she  is 
entitled  to  receive  from  him  on  his  taking  another  wife." 
It  may  not  be  uninterestimr  to  compare  stridhan  with  stridhan 

•^  o  i  compared  with 

woman's  property  under  other  systems  of  law.  woman's  prop- 

*^      -^       "  **  erty  under 

Under  the  Roman  law,  in  early  times,  when  marriage  was  other  systema* 
entered  into  with  the  conventio  in  momum,  the  wife  came  ^"**°  *^''* 
entirely  under  the  Tnanvs  or  authority  of  the  husband,  and 
all  her  property  became  his.  At  a  later  period,  when  the 
convewtio  was  abandoned,  the  wife's  property  remained  her 
own,  and  was  disposable  by  her  without  the  consent  of  her 
husband.^ 

With  regard  to  the  doe,  or  dowry,  the  law  was  different.  Dot, 
The  das  was,  as  Sir  H.  Maine  says,'  "  a  contribution  by 
the  wife's  family,  or  by  the  wife  herself,  intended  to  assist 
the  husband  in  bearing  the  expenses  of  the  conjugal  house- 
hold." The  do8  of  the  wife  belonged  to  the  husband,  and 
originally  his  rights  over  it  were  unrestricted.  But  grad- 
ually restrictions  were  imposed  upon  these  rights,  and  at 
last  the  husband  could  neither  mortgage  nor  sell  the  im- 
moveable property  forming  part  of  the  doe,  even  with  the 
consent  of  the  wife.' 

All  the  property  of  the  wife  not  included  in  the  dowry 
was  called  her  pardphema,  and  was  her  absolute  property, 
over  which  her  husband  had  no  control.^ 

You  will  observe,  therefore,  that,  in  marriage  with  the 
conventio  i/a  manv/m,  the  wife  could  have  no  property 

^  See  Mackenzie's  Roman  Law,  p.  10r>. 

*  Early  History  of  Institutions,  p.  ,319. 

*  Institutes,  Lib.  II,  Tit.  VIII  uute.  by  Sandars. 

*  8ee  Maokensie'e  Boman  Law,  p.  107. 
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French  law. 


resembling  the  stridhan.  The  do8  may,  in  many  respects, 
be  said  to  resemble  the  adhyagni  stridhan  (called  also 
ycmtvJca*),  but  it  differs  from  the  yaviuka  stridhan  in 
this,  that  it  was  more  completely  under  the  dominion  of  the 
husband  as  regards  its  profits.  It  is  only  the  paraphema 
that  may  properly  be  compared  with  stridhan  strictly  and 
technically  so  called. 

By  the  Code  Napoleon,  the  parties  to  a  marriage  are 
declared  competent  to  enter  into  any  special  agreement  (pro- 
vided it  is  not  contrary  to  good  morals)  respecting  their 
property,  or  into  a  general  agreement  that  they  intend  to 
be  married  either  under  the  law  of  community  or  under 
the  law  of  dowry.  In  the  absence  ^of  any  agreement* 
general  or  special,  to  the  contrary,  their  proprietary  ri^ts 
are  regulated  by  the  law  of  community.  By  the  law  of 
community,  all  moveables  belonging  to  the  married  parties 
on  the  day  of  marriage,  or  acquired  subsequently  during 
the  marriage,  as  well  as  immoveables  acquired  during  mar- 
riage (otherwise  than  by  title  of  succession  or  by  gift  in 
favor  of  only  one  of  the  parties)  belong  jointly  to  both ; 
but  the  husband  alone  administers  such  property,  and  he 
alone  has  the  right  of  alienating  it,  though  the  consent  of 
Mrife  is  necessary  in  certain  cases.  Property  subject  to  the 
law  of  dowry  resembles  the  dos  of  the  Roman  law.  The  hus- 
band alone  has  the  management  of  it  during  the  marriage ; 
but  the  immoveables  forming  part  of  such  property  cannot  be 
alienated  either  by  the  husband  or  by  the  wife  or  by  both  oon* 
jointly,  except  where  the  alienation  thereof  is  necessary  in 
order  to  relieve  either  party  frt>m  prison,  or  to  provide  sus- 
tenance for  the  family,  or  to  serve  some  other  like  puipose.' 


*  See  Dayabhaga.  Gh.  IV,  Sec.  II,  14. 

*  Code  Napoleon,  arts.  1387^1581. 
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Independently  of  express  contract,  the  French  Code,  Lectcbk 
therefore,  does  not  allow  a  woman  much  independent  power  — .* 
over  her  property  during  coverture.  You  will  observe, 
however,  that,  like  the  Hindu  law,  it  excludes  from  the 
husband  8  dominion  property  obtained  by  the  wife  by  gift, 
and  that  it  goes  a  little  further  than  that  law,  as  it  applies 
the  same  rule  to  all  gifts  whether  from  relations  or  from 
strangers. 

By  the  English  law  as  it  stood  previous  to  the  passing  of  Engi^h  taw. 
the  Married  Woman's  Property  Act,  generally  speaking,  all 
the  property  of  the  wife  became  vested  in  the  husband, 
who  acquired  absolute  power  of  disposal  over  the  chattels, 
and  a  limited  power  over  the  real  estate ;  and  the  only 
property  over  which  she  possessed  independent  and 
absolute  power  were  her  paraphernalia,  consisting  of 
her  bed,  apparel,  and  personal  ornaments  suited  to  her 
degree,  and  property  settled  on  her  to  her  separate  use.* 

But  the  Married  Woman's  Property  Act  (33  &  34  Vict.,  Married  Wo- 
Cap.  93)  and  the  coresponding  Indian  Act  (Act  III,  1874)  Acta."  '**^' 
provide  that  the  wages  and  earnings  of  any  married  woman, 
acquired  or  gained  by  her  in  any  employment,  occupatioui 
or  trade,  and  also  any  money  or  other  property  acquired  by 
her  through  the  exercise  of  literary,  artistic,  or  scientific 
skill,  shall  be  deemed  to  be  her  separate  property,  over 
which  she  has  absolute  right.  These  provisions  are  no 
doubt  more  equitable  than  the  provisions  of  the  Hindu 
law,  which,  while  they  make  large  concessions  in  favor  of 
the  proprietary  rights  of  women,  do  not  allow  them  any 
independent  right  over  their  acquisitions  by  labor  and  skill 
during  coverture. 

■ 

*  See  Siephen*9  Commentaries,  Bk.  Ill,  Ch.  II. 
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Lecture        Before  concluding  this  lecture,  I  may  call  jour  attention 
— .'       to  the  following  observations  of  an  eminent  jurist,^  on  the 

Sir  H.  Blnine'is        ,  ,       .    .        *•     .    •  7» 

remarks  on      nature  and  origin  of  atndhan : — 

"  The  settled  property  of  a  married  woman,  incapable  of 
alienation  by  her  husband,  is  well  known  to  the  Hindoos 
under  the  name  of  Sti'idhan.  It  is  certainly  a  remarkable 
fact  that  the  institution  seems  to  have  been  developed 
among  the  Hindoos  at  a  period  relatively  much  earlier  than 
among  the  Romans.  But  instead  of  being  matured  and 
improved,  as  it  was  in  the  Western  society,  thare  is  reason 
to  think  that  in  the  East,  under  various  influenoes,  which 
may  partly  be  traced,  it  has  gradually  been  reduced  to 
dimensions  and  importance  far  inferior  to  those  which  at 
one  time  belonged  to  it. 

"  The  definition  of  Stridhan  or  *  woman's  property,'  given 
in  one  of  the  oldest  and  most  authoritative  of  the  Hindoo 
juridical  treatises,  the  Mitakshara,  is  as  follows:  'That 
which  is  given  (to  the  wife)  by  the  father,  the  mother,  the 
husband,  or  a  brother,  at  the  time  of  the  wedding,  before 
the  nuptial  fire/  Up  to  this  point  the  doctrine  has  the 
concurrence  of  all  the  schools  of  Hindoo  law,  but  the  com- 
piler of  the  Mitakshara  adds  a  proposition  not  found  else- 
where :  '  also  property  which  she  may  have  acquired  by  in- 
heritance, purchase,  partition,  seizure,  or  finding,  is  denomi- 
nated by  Manu  and  the  others  **  woman's  property." ' 
(Mitakshara,  xi,  2.)  These  words,  attributed,  you  see,  to 
the  mythical  legislator,  Manu,  have  excited  the  most  vehe- 
ment controversies  among  later  Brahminical  commentators, 
and  have  caused  considerable  perplexity  to  Anglo-Indian 
Judges,  bound  as  they  are  to  elicit  consistent  doctrine  firom 
the  Hindoo  legal  texts.    '  All  the  property  which  a  woma*^ 


*  Maine*!  Early  History  of  luHtitutionfi,  pp.  321-324. 
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may  have  acquired  by  inheritance,  purchase,  partition,  Lecturb 
seizure,  or  finding,'  is  a  comprehensive  description  of  all  — 
the  forms  of  property  as  defined  by  the  modes  of  acquisition, 
and,  if  all  this  be  Stridhan,  it  follows  that  the  ancient 
Hindoo  law  secured  to  married  women,  in  theory  at  all 
events,  an  even  greater  degree  of  proprietary  independence 
than  that  given  to  them  by  the  modem  English  Married 
Woman's  Property  Act.    No  doubt  there  is  much  difficulty 

in  understanding  this 

I  think,  however,  that  if  we  extend  our  examination  to 
other  bodies  of  Aryan  custom,  we  may  partly  understand 
the  amplitude  which  the  Mitakshara,  one  of  the  most  archaic 
of  Hindoo  compendia,  assigns  to  the  Stridhan.  A  full 
enquiry  would  take  me  much  beyond  the  limits  which  I 
have  proposed  to  myself  in  this  .Lecture,  but  its  results 
would  shortly  be  these.  Among  the  Aryan  communities,  as 
a  whole,  we  find  the  earliest  traces  of  the  separate  property 
of  women  in  the  widely  difiused  ancient  institution  known 
as  the  Bride-Frice.  Part  of  this  price,  which  was  paid 
by  the  bridegroom  either  at  the  wedding  or  the  day 
after  it,  went  to  the  bride's  father  as  compensation  for 
the  patriarchal  or  family  authority  which  was  transfer- 
red to  the  husband,  but  another  part  went  to  the  bride 
herself,  and  was  very  generally  enjoyed  by  her  separately, 
and  kept  apart  firom  her  husband's  property.  It  further 
appears  that,  under  a  certain  number  of  Aryan  customs,  the 
proprietary  rights  of  other  kinds,  which  women  slowly 
acquired,  were  assimilated  to  their  rights  in  their  portion 
of  the  Bride-Price,  probably  as  being  the  only  exsistinj 
type  of  woman's  property." 
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Nature  of  the  Hindu  law  of  succession— Order  of  succession  to  glridkam  different 
from  that  in  the  case  of  a  man's  property — Order  of  succession  to  ttridkam 
different  in  the  different  schools — Order  of  succession  to  tiridkam  aooordin^ 
to  the  Benares  school-^Dauj^hters— -Competition  between  dauffhters  married 
and  unmarried — provided  and  unprovided — Unchastitj  no  disqualificatioD  for 
inheriting  slridhan — Insanity  and  other  f^rounds  of  exclusion  from  inheritance 
how  far  applicable  to  succession  to  jtriiAan— 'Succession  bj  suriTorship 
among  daughters — Daughter's  daughters— Daughter's  sons^Danghter's  adop- 
ted son— Sons — Adopted  son — Grandsons— Order  of  succession  to  the  gtri^ 
dhan  of  a  woman  dying  without  issue — When  the  woman  was  noiarried  in 
one  of  the  first  four  forms — Husband — His  sapindas— The  order  in  which  they 
inherit — When  the  woman  waa  married  in  one  of  the  disapproved  forma— The 
mother,  the  father,  and  their  $apiHdas— Their  order  of  suceeaaion— 5ii£ba  or 
woman's  fee — Heirs  to  the  property  of  a  maiden — Order  of  soeoesaion 
according  to  the  Yiramitrodaya. 

Nature  of  the  I  NOW  come  to  the  last  head  of  our  subject, — ^namely 
succession.  Succession  to  atridhan.  In  the  Hindu  law,  the  order  of 
succession  is  partly  given  by  direct  enumeratdon  of  heirs, 
and  is  partly  left  to  be  deduced  from  certain  general  rules. 
Most  of  the  Rishis,  such  as  Apastamba/  Baudhayana,' 
Gkkutama,'  Yasistha,^  and  Manu/  specifically  mention  only 
the  several  kinds  of  sons  among  a  man's  heirs,  and  leave 
the  order  of  succession  after  sons  to  be  determined  by  the 
general  rule  that  the  inheritance  belongs  to  the  nearest 
person  allied  by  funeral  oblation  (aa/piTida  and  sakfdya), 
or  by  libation  of  water  (aamanodaka), 

*  Prasna  II,  Patala  VI,  Kanda  14 ;  1  W.  and  B.,  907. 

*  Prasna  I,  Adhyaya  V,  2,  3  ;  1  W.  ard  B.,  313. 
>  Adhyaya  XXVIII,  18  ;  1  W.  and  B.,  323. 

*  Ch.  XVn,  29  ;  1  W,  and  B  ,  334.  »  IX,  18&— 187. 
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In  the  institutes  of  Vishnu^   and  Yajnavalkya*  a  more  Lscture  IX 
full  enumeration  of  heirs  is  given,  but  even  that  is  far  from 
being  complete. 

Whether  we  take  the  case  of  succession  to  ordinary  prop- 
erty, or  that  of  succession  to  stridhan,  the  enumeration  of 
heirs,  so  far  as  it  is  given,  is  in  neither  case  the  same 
according  to  every  sage ;  nor  are  the  general  rules  referred 
to  above  sufficiently  definite  and  clear  in  their  terms  to 
admit  of  their  ready  application  in  practice;  and  it  is 
owing  to  these  circumstances  that  the  ELindu  law  of  inherit- 
ance becomes  such  a  difficult  subject. 

Hindu  commentators  have,  it  is  true,  tried  to  reconcile  dis- 
crepant texts,  and  to  work  out  an  order  of  succession  by 
the  application  of  the  rules  referred  to  above ;  but  they 
have  left  the  work  only  half  done.  The  only  treatise  which 
gives  a  tolerably  complete  table  of  succession,  is  the 
comparatively  recent  work  of  Srikriahna  Tarkalankar,  I 
mean  his  Dayakrama  Sangraha. 

The  law  of  succession  applicable  to  stridhan  differs  from  Order  of  suc- 
cession tostri' 
the  law  of  succession  applicable  to  the  property  of  a  male ;  c^Aon  different 

froin  that  in  the 

and  Hindu  commentators  have  sometimes  assigned  a  most  case  uf  a  man's 

property. 

fanciful  reason  for  this  difference.  Thus  Yijnaneswara  says :' 
"The  woman's  property  goes  to  her  daughters,  because 
portions  of  her  abound  in  her  female  children ;  and  the 
fieUlier's  estate  goes  to  his  sons,  because  portions  of  him 
abound  in  his  male  children." 

The  true  reason  is  perhaps  to  be  found  in  the  natural 
desire  to  make  a  sort  of  equitable  distribution  of  the  effects 
of  the  parents  among  children  male  and  female.  For  a 
variety  of  reasons,  some  of  which  are  not  peculiar  to  the 


»  XVII,  4—12  ;  1  W.  and  B.,  341,  342.  •  II,  136, 136. 

'  Mitakflhara,  Ch.  I,  Sec.  Ill,  la 


352         SUCCESSION   TO  STHIDHAN,  BKNARES  SCHOOL. 

Lectubk  IX.  Hindu  law,  the  sons  exclusively  take  the  property  of  their 
father ;  and  as  a  sort  of  compensation  for  this,  as  it  were, 
the  daughters  are  allowed  preference  in  the  order  of  suc- 
cession to  their  mother's  estate. 
Suocftsflion  to        ^^^  different  schools  of  Bindu   law  differ    from    one 
mtrent  in  the  c^othcr  ou  the  subject  of   succession  to  etridhan  perhaps 
schools!^         more  widely  than  they  do  on  any  other  subject ;  and  it 
would  therefore  be  necessary  to  consider  the  law  of  succes- 
sion to  atridhan  separately  for  each  schooL 
Order  of  sue-     ^  begin  with  the  law  of  the  Benares  school  as  expounded 
^n^ ^ord~ ^  ^h^  Mitakshara.    That  treatise  lays  down  a  very  simple 
nafir  school-^  o^^^  of  succcssiou  to  stridhan,  which  is  based  up<m  the 
1     Uara.     ^^^  ^£  Yajnavalkya,  explained  now  and  then  by  verses  of 
Manu,  Gautama,  and  Narada. 
Daughters.  From  the  text  of  Tajnavalkya, — ^"The  daughters  share 

the  residue  of  their  mother's  property  after  payment  of  her 
debts ;  and  the  male  issue  succeed  in  their  default/'^ — ^the 
rule    is    deduced    that,  on    the  death   of  a   woman,  her 
daughters  take  her  property  in  the  first  instance.' 
Competition         ^^  ^^^  ^^^^^  ^^  competition  between  married  and  maiden 
daughtersmar-  daughters,  the  latter  succeed  in  the  first  instance,  and  it  is 
m»r?ed,  pro-   ouly  ou  failure  of  them  that  the  married  daughters  take 
pro¥ided.*^  °°'  ^^^  inheritance.    Among  these  last  again,  in  the  case  of 
competion  between  daughters  who  are  provided  and  those 
who  are  unprovided,  the  latter  take  the  estate  first ;  and 
it  is  only  in  their  default  that  the  daughters  who  are  pro- 
vided succeed.    This  rule  is  deduced  from  the  following 
text    of  Gautama,' — "A  woman's  property    goes   to  her 
daughters  unmarried  or  unprovided."    And  the  word  '  un- 


'  II.  1 17  *  MitaksLara,  Ch.  II,  Sec.  XI,  18. 

'  XXYIII,  21 ;  SCO  1  W.  and  B.,  320. 
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provided '  is  interpreted  by  Y^jnaneswara  to  mean '  indigent'  Lkctubb  IX. 
or  'childless/' 

The  above  rule  may  require  some  explanation.  In  the  first 
place,  the  question  may  arise  whether  a  betrothed  daughter 
is  to  be  deemed  '  unmarried '  within  the  meaning  of  the  rule. 
The  word  used  in  Qautama's  text  is  the  word  '  apratta! 
This  word,  according  to  Jimutavahana,  means  unbetrothed ; 
so  that,  under  the  Bengal  law,  so  far  as  this  text  applies,  the 
unbetrothed  daughter  alone  succeeds  in  the  first  instance.' 
But  Yijnaneswara  takes  it  to  mean  unmarried ;  and  as  he 
makes  no  distinction  between  betrothed  and  unbetrothed 
daughters,  they  may,  I  apprehend,  be  taken  to  be  equally 
entitled  to  their  mother's  stridhan  under  the  law  of  Benares. 

In  the  second  place,  though  the  rule  that  unprovided 
daughters  have  precedence  over  those  that  are  provided  may 
be  a  very  reasonable  and  equitable  one,  yet  its  practical 
application  is  not  always  easy.  The  word  'unprovided,' 
as  you  have  seen,  means  either  poor  or  childless.  Now 
as  regards  the  relative  claims  of  rich  daughters  having 
children  and  childless  poor  daughters,  there  is  little  diffi- 
culty, the  former  not  being  'unprovided'  in  any  sense  of 
the  word,  and  the  latter  being  'unprovided'  in  every 
sense.  But  as  regards  the  relative  claims  of  childless  rich 
daughters  and  poor  daughters  having  children,  the  law  is 
not  equally  dear.  But  I  think  Yijnaneswara's  meaning  is, 
that  the  rich  daughters,  whether  they  have  children  or 
not,  should  all  be  excluded  by  the  indigent  daughters, 
whether  they  are  childless  or  have  children.  And  I  pre- 
sume that  the  childless  daughters  would  be  preferred  to 

>  Mitaksbara,  CK  II,  Seo.  XI,  13. 

*  Dayabbagra,  Gb.  lY,  Seo.  II,  13,  23,  26 ;  see  also  Sreenatb  Gangooly  v. 
Surbo  Mongola  Debia,  10  W.  R.,  488. 
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Lbctubb  IX.  those  having  issue  only  when  the  competitors  are  not  poor, 
and  their  means  and  circumstances  are  equal.  In  the  case  of 
daughters  who  are  poor  in  different  degrees,  no  hard  and 
fast  rule  can  be  laid  down ;  but  a  Court  of  Justice  should 
look  to  the  circumstances  of  each  case,  and  order  dis- 
tribution accordingly. 

In  the  case  of  Baku  Bai  v.  Manchha  Bai^  the  Bombay 
High  Court  said, — "As  amongst  daughters,  succession  to 
their  father's  estate  must  be  regulated  by  their  comparative 
endowment  and  non-endowment ; "  and  they  remanded  the 
suit  to  the  Court  below  to  try  whether  the  pecuniary  circum- 
stances of  the  two  daughters,  who  were  the  parties  to  the 
appeal,  were  so  far  different  as  to  give  one  of  them  a  prior 
right  of  inheritance  under  the  Hindu  law  as  compared  with 
the  other,  on  the  ground  that  she  was  an  unprovided 
{nirdhxin)  daughter.  Though  this  was  a  case  of  succession 
to  the  father's  estate,  yet  as  that  case  is  governed  by  the 
same  text  of  Gautama,'  the  rule  laid  down  by  the  Bombay 
High  Court  in  their  remand  order  would  equally  hold  good 
in  the  case  of  succession  to  stridhan. 

I  may  add  that,  according  to  Apararka  and  the  author  of 
the  Kalpataru,  cited  in  the  Viramitrodaya,'  the  word  'unpro- 
vided' in  Gautama's  text  means  also  'unlucky'  or  'widowed.' 

The  High  Court  of  Bengal,  in  the  case  otBinade  Koomaree 
Debee  v.  PurdJian  Oopal  Sahee*  observed :  " By  the  law  of 
Benares  preference  is  given  to  the  maiden  daughter ;  bal- 
ing her,  the  succession  devolves  on  the  married  daughters 
who  are  indigent,  to  the  exclusion  of  wealthy  daughters, 
who  succeed  in  defeiult  of  indigent  daughters.  But  no 
preference  is  given  to  a  daughter  who  has  or  is  likely  to 


»  2  Bom.,  6.  «  Mitakshara,  Ch.  II,  Sec.  II,  4. 

»  Sm  2  W.  and  B.,  83.  *  2  W.  R.,  17«. 
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have  male  issue  over  a  daughter  who  is  barren  or  a  childless  Lkctubk  IX. 
widow." 

We  might  go  further  and  say,  that  barren  and  childless 
widowed  daughters  are  actually  preferred  to  those  who  have 
or  are  likely  to  have  issue,  when  the  means  and  circum- 
stances of  the  competitors  are  equal  This  preference  of  the 
childless  daughter  over  one  having  issue,  and  the  preference  of 
daughters  in  general  over  sons  in  the  line  of  succession,  would 
show  that  the  law  of  succession  to  stridhan,  according  to  the 
Benares  school  at  least,  is  based,  not  upon  the  doctrine  of 
spiritual  benefit,  but  upon  the  equitable  principle  of  giving 
to  the  female  children  (and  in  the  first  instance  to  such  of 
them  as  are  most  in  need)  an  exclusive  right  to  their  mother  s 
estate,  as  a  compensation  for  their  being  excluded  by  the 
male  children  fix)m  inheriting  their  father's  estate.  Even  in 
the  Bengal  school,  where  the  doctrine  of  spiritual  benefit  is 
carried  to  its  utmost  extent,  Jagannatha  in  one  place 
observes/  that  "  the  advantages  afforded  are  not  principally 
eonsidered  in  treating  of  separate  property  held  by  women." 

The  considerations  just  adverted  to  have  some  bearing  UnchMtity  no 
upon  the  question,  whether  unchastity  bars  a  woman's  right  for/mheriting 
to  inherit  atridhan.  That  question  was  raised  before  the  Al- 
lahabad High  Court  in  the  case  of  Musammat  Oanga  Jati  v. 
Gfiaaita,*  and  it  was  held  that  unchastity  will  not  disqualify 
a  woman  from  inheriting  the  stridhxin  of  her  female  relations. 
In  that  case,  Oldfield,  J.,  observed :  ^  "It  was  argued  before 
us  that  the  right  of  succession  to  atridhan,  equally  with  the 
succession  to  other  property,  is  insepajrable  from  the  capaci- 
ty to  confer  benefits  on  the  ancestors,  and  that  this  capacity  is 

^  Colebrooke'B  Digest,  Bk.  V,  498/ooinmentarj. 
•  I.  L.  R.,  1  AU.,  4«.  ■  Ibid,  49,  50. 
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Lbotube  IX.  lost  by  reason  of  unchastity.  It  may  be  that  the  right  of  sac- 
cession  to  stridhan  is  intimately  connected  with  such  a 
principle  by  the  law  current  in  Bengal,  as  would  appear 
from  the  Dayabhaga,  Dayakrama  Sangraha,  Vyavastha 
Darpana ;  but  it  is  also  certain  that,  even  by  that  law,  the 
right  of  succession  to  this  kind  of  property  does  not  rest 
exclusively  on  such  a  principle.  This  appears  from  the  per- 
mitted succession  of  barren  and  widowed  daughters,  not- 
withstanding they  confer  no  direct  benefits  through  the 
medium  of  sons ;  and  the  note  to  ccccxcviii,  Colebrooke's 
Digest,  vol.  2,  page  612,  gives  the  general  opinion  that  the 

advantages  afforded  are  not  principally  considered  in  treat- 

• 

ing  of  separate  property  held  by  women.  Under  the  law  of 
theMitaksharathis  is  still  more  the  case,  and  throughout 
that  work,  and  the  commentators,  no  allusion  is  made  to  the 
principle  of  succession  to  stridhan  resting  on  a  capacity 
to  benefit  the  ancestors  by  offering  funeral  oblations.  In 
Macnaghten's  Hindu  Law  it  is  stated — '  this  description  of 
property  is  not  governed  by  the  ordinary  rules  of  inheritance : 
it  is  peculiar  and  distinct,  and  the  succession  to  it  varies 
according  to  circumstances.'  In  fact  a  woman  succeeds  to 
stridhan  rather  by  reason  of  consanguinity,  and  in  order 
to  afford  her  some  provision.  This  is  shown  to  be  so  from 
the  fact  that  those  persons  who  are  worst  provided  for,  or 
least  capable  of  providing  for  themselves,  are  the  fijrst  in  the 
order  of  heirs.  The  argument  must  therefore,  I  think,  be 
dismissed,  which  rests  the  exclusion  from  inheritance  on  the 
incapacity  to  confer  benefits  on  the  deceased.  Nor  does  the 
fact  that  the  unchaste  widow  is  excluded  from  inheriting 
her  husband's  separate  estate  afford  any  argument  in  the 
case  before  us,  as  the  widow's  exclusion  rests  on  express 
texts  and  with  reference  to  grounds  inapplicable  to  the  case 
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of  a    woman's    succession  to  the  stridhan  of  her  female  Lecturb  IX 
relations ;  and  the  same  may  be  said  of  the  rule  which  im- 
poses chastity  as  a  condition  on  the  claim  of  dependent 
female  members  of  a  family  to  be  supported  from  the  estate 
in  the  hands  of  the  male  members." 

Touching  the  argument  based  upon  the  text  of  Narada 
(Mitakshara,  Ch.  II,  Sec.  X,  3)  that  a  person  addicted  to  vice 
does  not  inherit,  Turner,  Offg.  C.  J.,  said  :*  "  No  doubt  this 
rule  is  cited  and  treated  as  well  established  by  the  author 
of  the  Mitakshara,  but  for  many  years  it  has  not  been 
enforced  in  our  Courts." 

Though  unchastity  is  no  bar  to  a  woman's  right  to  in-  insanity  and 
herit  stridhan,  the  question  may  arise  how  far  insanity,  of  exclusion 
blindness,  and  the  other  grounds  of  exclusion  from  inherit-  ance  how  far 
ance  would  hold  good  in  the  case  of  succession  to  stridhan,  sacceMiou  to 
After  citing  the  following  text  of  Yajnavalkya," — "  An  im- 
potent   person,  an  outcast  and    his  issue,    one  lame,  a 
madman,  an  idiot,  a  blind  man,  and  a  person  afflicted  with 
an  incurable  disease,  as  well  as  others  (similarly  disqualified) 
must  be  maintained ;  excluding  them,  however,  from  partici- 
pation;"— and  a  text  of  Manu,* — ^"  Impotent  persons  and 
outcasts  are  excluded  from  a  share  of  the  heritage ;  and  so 
are  persons  born  blind  and  deaf,  as  well  as  madmen,  idiots, 
the  dumb,  and  those  who  have  lost  a  sense  (or  a  limb) ;" — 
Yijnaneswara  adds  the  following  among  other  comments  : 
"The  masculine  gender  is  not  here  used  restrictively  in 
speaking  of  an  outcast  and  the  rest.     It  must  be  therefore 
understood  that  the  wife,  the  daughter,  the  mother  or  any 
other  female  being  disqualified  for  any  of  the  defects  which 
have  been  specified,  is  likewise  excluded  from  participation. 

»  I.  L.  B.,  1  AH.,  47.  48.  •  II,  140.  •  IX,  201. 

'  Mitakshara,  Ch  II,  Sec.  X,  8. 
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Lbcturb  IX.  From  this  it  is  clear  that,  according  to  Yijnaneswam, 
the  grounds  of  disqualification  specified  above  bar  the  right 
of  a  female  heir  just  as  much  as  that  of  a  male.  The 
question  whether  the  disabilities  which  exclude  male 
heirs  would  afiect  the  heritable  rights  of  females^  was  raised 
before  the  High  Court  of  Bombay  in  a  case^  in  whidi 
dumbness  was  the  disqualification  alleged ;  and  upon  the 
authority  of  the  above  passage  of  the  Mitakshara,  the 
Court  felt  bound  to  answer  it  in  the  afiirmative.  But 
the  point  remains  to  be  settled  whether  the  above  rule 
of  exclusion  is  applicable  to  the  case  of  succession  to  stri- 
dhan.  The  passage  of  the  Mitakshara  quoted  above  has 
immediate  reference  only  to  the  case  of  succession  to  the  prop- 
erty of  a  male  ;  and  it  may  be  said  that,  as  exclusion  an 
some  of  the  grounds  therein  referred  to,  such  as  blindness 
and  lameness,  is  obviously  a  hardship,  the  rule  laid  down 
in  the  above  passage  ought  not  to  be  extended  to  the  case 
of  succession  to  stridhan,  in  the  absence  of  any  express 
provision  showing  that  it  is  applicable  to  such  a  case.  But 
on  the  other  hand,  it  should  be  borne  in  mind  that  the  role 
of  exclusion  &om  inheritance  as  laid  down  by  the  sages  i^n#^ 
explained  by  commentators,  is  quite  general  in  its  terms,  and 
that  the  hardship  attending  its  operation  is  not  altogether 
unmitigated.  On  this  point  Sir  T.  Strange  has  well  observ- 
ed,*— "  At  first  sight,  it  appears  harsh  to  divest  of  their 
heritable  rights,  not  only  idiots  and  madmen,  but  the  deaf, 
the  dumb,  and  the  blind,  the  lame  and  the  impotent ;  and 
certainly,  disqualification,  in  this  respect,  is  extended,  by 
the  law  in  question,  beyond  what  takes  place  in  our  own, 
or  other  codes;  but  when  it  is  considered,  how  unfitted 


*  Vallabliram  Shivanarayau  v.  Bai  Hariganga,  4  Bom ,  A.  G.  J.,  135. 

*  1  Strange,  162. 


daughter's  daughters.  359 

these  in  general  are  for  the  ordinary  intercourse  of  the  Lecture  IX 
world,  and  that  they  are,  by  the  same  law,  anxiously  se- 
cured in  a  maintenance  for  life,  chargeable  upon  those  who 
replace  them  as  heirs,  the  severity  of  the  enactment  is  not 
only  in  some  degree  abated,  but  it  even  admits  of  com- 
parison with  our  own  institutions." 

Where  several  daughters  jointly  inherit  their  mother's  Succession 
stridhan,  it  has  been  held  by  the  High  Court  of  Madras  ship  among 
that,  upon  the  death  of  any  one  of  them,  her  share  would     ^^     "' 
pass  to  the  surviving  co-heirs.^    Though  this  rule  may  be 
in  accordance  with  the  law  of  the  Dravida  school,  its  cor- 
rectness under  the  Mitakshara  law  is  open  to  question. 
Succession  by  survivorship  is  recognized  by  Yijnaneswara 
only  in  the  case  of  joint  male  coparceners.    Moreover,  the 
property  which  a  daughter  inherits  from  her  mother  be- 
comes her  stridhan  according  to  the  Mitakshara,  as  you 
have  seen  in  a  former  lecture.     It  is  therefore  difficult  to 
see  how,  in  the  absence  of  any  express  provision  to  the 
contrary,  such  inherited  property  of  the  daughter  can  pass  on 
her  death  to  any  person  other  than  the  heir  to  her  stridhan. 

On  failure  of  daughters,    the    succession  devolves  on  Daughter's 
daughter's  daughters.*  daughter.. 

This  preference  of  the  female  issue  of  daughters  over 
their  male  issue  is  probably  based  upon  the  same  equitable 
considerations  as  those  upon  which  the  daughters  of  the 
deceased  are  preferred  to  her  sons.  Manu  recognizes  the 
claims  of  daughter's  daughters  when  he  says,* — "  Even  to 
the  daughters  of  those  daughters  something  should  be  given 
as  may  be  fit  from  the  assets  of  their  maternal  grandmother 
on  the  score  of  natural  affection."   The  state  of  society  which 


*  Sengamalathammal  v.  Valaynda  Mudali,  3  Mad.,  317» 

•  Mitakshara,  Ch.  II,  Sec.  XI,  15.  *  IX,  193. 
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LscTURB  IX.  could  tolerate  the  succession  of  daughter's  daughters  must 
have  been  considerably  in  advance  of  that  primitive  state  in 
which  females  had  been  declared  altogether  incompetent  to 
inherit.  But  the  succession  of  the  daughter's  daughter^ 
it  must  be  owned,  has  been  deduced  by  Vijnaneswara  from 
a  forced  construction  of  the  text  on  which  it  is  meant  to 
be  based.    That  text  runs  thus : — 

*'  The  property  of  a  childless  woman  married  in  one  of  the 
four  forms  of  marriage  denominated  the  Brahnna,  &c.,  be- 
longs to  her  husband ;  if  she  have  issue,  it  goes  to  daughters ; 
and  in  the  other  forms  of  marriage,  it  goes  to  her  fftther."^ 

"  In  this  place,  by  the  term  '  daughters,'  "  says  Vijnanes- 
wara,' "grand-daughters  are  signified;  for  the  immediate 
female  descendants  are  expressly  mentioned  in  a  preceding 
passage, — '  the  daughters  share  the  residue  of  their  mother's 
property,  after  payment  of  her  debts.' '"  As  it  is  not  for 
us  to  go  behind  an  authoritative  commentary  like  the 
Mitakshara,  I  need  not  pause  to  consider  the  correctness 
of  Vijnaneswara's  interpretation ;  but  I  shall  only  add  that 
his  rule  has  not  been  accepted  by  the  Bengal  lawyers, 
according  to  whom  the  daughter's  daughter  has  no  place 
in  the  order  of  succession. 

K  there  be  several  grand-daughters,  children  of  different 
mothers,  they  take  per  stirpes  through  their  mothers,  and 
not  per  capita.*  This  rule  is  deduced  by  Vijnaneswara 
from  the  text  of  Gautama,* — "  or  the  partition  may  be  ac- 
cording to  the  mothers." 

K  there  be  daughters  as  well  as  daughter's  daughters, 
these  latter,  according  to  Manu,^  are  entitled  to  scMnething 


*  Yajnavalkya,  II,  14ff.  *  Mitakshara,  Gh.  II,  Sec  XI,  12. 

'  Tajnavalkya,  II,  117.  *  liitakshara,  Gh.  II,  Sec  XI,  16. 

XXVIII,  U.  •  IX,  103. 
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out  of  affection ;  but  this  rule  seems  to  be  a  mere  moral  Lsctcrb  ix. 
injunction. 
In  defftult  of  daughter's  daughters,  daughter's  sons  sue-  Danghter** 

J,  sons. 

ceed. 

Yajnavalkya's  text  containing  no  provision  regarding  the 
rights  of  daughter's  sons,  Yijnaneswara  deduces  the  above 
rule  from  the  following  text  of  Narada: — ^'^  Let  daughters 
divide  their  mother's  wealth,  or  on  failure  of  daughteis, 
their  male  issue."* 

There  is  no  express  provision  in  the  Mitakshara  as  to 
whether  the  daughters'  sons  take  their  grandmother's 
etHdhan  per  stirpes  or  per  capita^  But  as  the  above 
text  of  Gautama  is  quite  general  in  its  terms,  and  is  in  fisust 
cited  in  the  Smriti  Chandrika*  as  authority  for  the  proposi* 
lion  that  daughters'  sons  take  as  daughters'  daughters, 
the  correct  rule  seems  to  be  that  they  take  per  stirpes. 

The  question  may  arise,  whether  a  daughter's  adopted  son  Daufchter*8 
can  inherit  the  stridhan  of  his  maternal  grandmother  by 
adoption ;  and  if  so,  what  would  be  the  extent  of  his  share 
when  there  are  also  legitimate  sons  of  daughters.  Some 
of  the  reasons  presently  to  be  noticed  as  supporting  the 
right  of  a  woman's  adopted  son  to  inherit  her  stridhan, 
are  no  doubt  applicable  to  the  present -case,  and  may  be 
urged  in  favour  of  the  daughter's  adopted  son.  But  consider- 
ing that  the  law  of  succession  to  stridhah  is  based  mainly 
upon  grounds  of  natural  love  and  affection,  and  upon 
a  principle  of  equitable  distribution,  and  considering 
that  the  daughter's  son  excludes  the  son  of  the  deceased 
herself,  it  would,  I  think,  be  unreasonable  to  hold,  in 
the  absence  of  any   express  authority  to  that  effect,  that 


'  XIII,  2  ;  Mitakshara,  Ch.  II,  Sec.  XI,  18.       *  Ch.  IX,  Sec.  Ill,  25. 
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Lectube  IX.  an  adopted  son  of  a  daughter  is  entitled  to  succeed  in  the 
same  way  as  her  legitimate  son.  But  I  must  say  this 
with  some  diffidence,  as  there  is  no  authority  one  way  or 
the  other  bearing  upon  the  point.  As  my  answer  to  the 
first  part  of  the  above  question  is  in  the  negative,  it 
becomes  unnecessary  to  consider  the  latter  part  of  it. 

Sods.  On   failure  of  grandsons   by  daughters,  sons  take  tiie 

property.* 

This  rule  is  easily  deduced  from  the  text  of  Yajnavalkya* 
already  cited :  "  The  daughters  share  the  residue  of  their 
mother  s  property  after  payment  of  her  debts ;  and  the 
[male]  issue  succeed  in  their  default. "  But  it  is  not  equal- 
ly easy  to  reconcile  this  rule,  and  the  text  upon  which  it  is 
based,  with  the  texts  of  other  sages  on  the  same  subject 
And  hence,  the  question  as  to  the  relative  positions  of  the 
son  and  the  daughter  in  the  order  of  succession  to  BtridAcm, 
has  been  one  on  which  not  only  do  the  different  sdiools, 
and  notably  those  of  Benares  and  Bengal,  difier  most  widely, 
but  the  two  leading  authorities  of  the  Benares  school  itself 
I  mean  the  Mitakshara  and  the  Yiramitrodaya,  present  most 
marked  points  of  difference.  The  principal  text  upon  the 
interpretation  of  which  the  difference  between  the  Dayabhaga 
and  the  Mitakshara  on  the  present  subject  may  be  said  to 
be  based,  is  the  following  text  of  Manu  :* — 

**  When  the  mother  is  dead,  let  all  the  uterine  brothera 
and  the  uterine  sisters  equally  divide  the  maternal  estate.** 
A  literal  translation  of  the  text  without  any  transposition 


'  Mitakshara,  Ch.  II,  Seo.  XI,  19.  '  II,  117. 

'  IX,  192.    The  text  in  the  original  mns  thus : — 

infT5i  ww^  Mv^  HfTORi  w^n^^:  H 
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of  words  would  stand  thus : — "  When  the  mother  is  dead,  Lecture  IX. 
let  all  the  uterine  brothers  equally  divide  the  maternal  estate, 
and  so  let  the  uterine  sisters  do."  The  language  of  this  text 
is  no  doubt  ambiguous,  and  it  has  accordingly  been  ex- 
plained in  different  ways  by  different  commentators,  each 
supporting  his  view  by  reference  to  certain  grammatical 
roles  of  construction.  Vijnaneswara's  interpretation  of  the 
text,  which  agrees  with  the  latter  rendering,  and  is  in 
accordance  with  his  doctrine  that  the  daughters  are  the  first 
to  inherit  their  mother  s  stridhan,  is  here  subjoined  in  full 
in  his  own  words  :  — 

"'All  the  uterine  brothers  should  divide  the  maternal 
estate  equally ;  and  so  should  sisters  by  the  same  mother/ 
Such  is  the  construction :  and  the  meaning  is,  '  not  that 
brothers  and  sisters  share  together,'  for  reciprocation  is 
not  indicated,  since  the  abridged  form  of  the  conjunctive 
compound  has  not  been  employed:  but  the  conjimctive 
particle  (  cbxi)  is  here  very  properly  used  with  reference  to 
the  person  making  the  partition ;  as  in  the  example,  Deva- 
datta  practises  agriculture,  and  so  does  Yajnadatta. 

"'Equally'  is  specified  to  forbid  the  allotment  of  deduc- 
tions [  to  the  eldest  and  so  forth]." 

Jimutavahana,'  on  the  contrary,  adopts  the  former  ren- 
dering as  correct,  and  he  supports  his  view  by  citing  other 
texts  declaratory  of  the  joint  succession  of  sons  and 
daughters,  amongst  which  he  considers  the  following  text 
of  DevaJa*  to  be  conclusive  in  his  favor : —  "  A  woman's  pro- 
perty is  common  to  her   sons  and   unmarried   daughters. 


.  *  Mitakshara,  Gh.  II,  Sec.  XI,  29,  21.     See  note  to  the  same  by  Ck>lebrooke 
for  an  explanation  of  the  mles  of  grammar  referred  to  in  the  above 


•  Dayabhaga,  Ch.  IV,  Sec.  11,  1—8.  »  Ihid,  Ch.  IV,  Sec.  II,  6. 
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LxcTUBE IX. when  she  is  dead;   bat,  if  she  leave  no  issue,  her  hus- 
band shall  take  it,  her  mother,  her  brother,  or  her  father." 

As  regards  the  law  of  the  Benares  school  however,  it  is 
needless  to  consider  whether  Jimutavahana's  interpretation 
is  the  correct  one.  Yijnaneswara  is  the  authoritative 
expounder  of  that  law ;  and  whether  his  doctrine  be  a 
correct  deduction  from  the  Rishi  texts  or  not,  it  must 
be  accepted  as  correct  by  the  followers  of  that  school 
Adoptcii  son.  Is  a  womau's  adopted  son  entitled  to  inherit  her  stridJuin ; 
and  if  so,  can  he  take  the  estate  jointly  with  a  son  of  the 
body,  and  what  would  be  the  extent  of  his  share  in  that  case  ? 
There  is  no  express  provision  in  the  Hindu  law,  as  £u-  as  I 
have  been  able  to  ascertain,  bearing  directly  on  these  ques- 
tions. On  the  one  hand  it  may  be  said  that  it  is  the  '  male 
issue '  (an/waya)j  by  which  term  must  be  understood  male 
issue  of  the  body,  that  succeed  according  to  Yajnavalkya's 
text ;  that  though  the  adopted  son  is  declared  to  have  the 
same  rights  as  the  son  of  the  body,  for  certain  purposes,^  yet, 
succession  to  the  adoptive  mother's  sti'idhan  is  nowhere 
specified  as  one  of  those  purposes ;  and  that,  as  a  rule,  adop- 
tion is  more  an  act  of  the  husband  than  of  the  wife,  so 
that  the  adopted  son  is  more  a  son  of  the  former  than  of  the 
latter.  But  on  the  other  hand  it  should  be  borne  in  mind 
that  the  Dattaka  Mimansa,  the  highest  authority  in  the 
Benares  school  in  matters  of  adoption,  lays  down  the 
doctrine  that  by  the  husband's  "  mere  act  of  adoption,  the 
filiation  of  the  adopted,  as  son  of  the  wife,  is  complete 
in  the  same  manner  as  her  property  in  any  other  thing 
accepted  by  the  husband ;'"  so  that  an  adopted  son  is  in 
law  as  much  a  son  of  the  adopter's  wife  as  of  the  adop- 

*  See  Dattaka  Mimansa,  Seo.  VI ;  and  8atherlaDd*8  Synopsis,  Head 
Fourth.  ^  Dattaka  Mimansa,  Sec.  I,  22. 
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ter  himself.  Moreover  the  ancestors  of  the  adoptive  Lecture  IX. 
mother  are  declared  by  the  same  authority  to  be  the 
maternal  ancestors  of  the  adopted  son.^  The  point  is 
not  wholly  untouched  by  direct  authority.  On  the  one 
hand,  there  is  a  case  decided  by  the  Bombay  Sudder  Court, 
in  which  a  son  adopted  by  a  "vHdow  with  her  husband's 
permission  was  held  not  entitled  to  inherit  her  property.* 
But  on  the  other  hand  the  case  of  Teencovrree  Chatterjea  v. 
Dinonath  Banerjee*  decided  by  the  Bengal  High  Court, 
distinctly  lays  down  the  opposite  rule.  In  that  case,  though 
the  reported  judgment  shows  a  slight  misapprehension  touch- 
ing the  competency  of  the  adopted  son  to  perform  the  adop- 
tive maternal  grandfather's  sraddha,  the  point  under  consid- 
eration is  decided  in  favor  of  the  adopted  son  by  a  pro- 
cess of  reasoning  which,  as  far  as  it  goes,  is  not  open  to  any 
objection.  The  Court  there  observed :  "  On  the  first  point 
we  think  there  is  no  doubt  that  an  adopted  son  has  all  the 
rights  and  privileges  of  a  son  bom.  He  is  the  son  of  the 
father  and  of  the  mother,  and  succeeds  to  the  paternal  pro- 
perty, and  also  to  the  stridhan  of  his  adoptive  mother, 
in  the  absence  of  daughters,  as  a  son  bom  would  do.  In 
support  ot  his  argument,  the  pleader  for  the  plaintiff  quoted 
the  texts  noted  in  the  margin,^  showing  the  8tcUib8  of  an 
adopted  son,  and  urged  that  he  had  in  all  respects  equal 

^  Datfcaka  Mimansa,  Sec.  VI,  60 ;  See  also  Sham  Knar  v,  Gya  Din, 
I.  L.  B.,  1  AU.,  255  ;  1  W.  and  B.,  207. 

*  2  Bom.  I|.  A.  R,  178,  cited  in  Norton's  Leading  Cases  on  Hindu  Law, 
Part  I,  pw  101.  See  also  Sree  Narain  Rai  o.  Bbya  Jha,  2  Sel.  Rep.,  34 
(new  ed.)  (Bengal).  This  last  case  was,  however,  one  under  the  peculiar 
law  and  usage  of  Mithila. 

»  3  W.  B.,  49. 

^  These  references  are :— Sutherland's  Dattaka  Ohandrika  Synopsis, 
p.  219 ;  Dayakrama  Sangraha,  Sec.  Y  ;  Dayabhaga ;  Macnaghten's  Hindu 
Law,  YoL  1, 39,  40. 
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LuoTUBB  IX.  rights  with  the  son  bom.  Against  this  alignment  the 
learned  counsel  quoted  the  case  reported  at  page  128»  Select 
Reports,  Volume  III,  Gunga  Mya,  appellant,  in  which  it 
was  ruled  that  a  son  adopted  by  a  woman,  on  whom  her 
father's  estate  had  devolved,  would  not  be  entitled  to  such 
estate  on  his  adopting  mother's  death,  but  such  estate 
would  go  to  her  father  s  heirs.  We  are  not  now  disposed 
to  differ  from  or  call  in  question  the  correctness  of  that 
opinion,  though  in  fact  it  was  a  mere  obiter,  for  the  ques- 
tion of  the  statvs  of  an  adopted  son  was  not  then  before 
the  Court,  but  it  arose  firom  a  supposed  case  put  by  the 
second  Judge.  We  think  it  inapplicable  to  the  present 
case.  The  question  put  to  the  pundit  related  to  property 
which  had  descended  to  a  woman  from  her  father^  not  as 
etridhan,  but  in  the  ordinary  course  of  inheritance ;  and 
it  may  be,  as  explained  to  us  by  Baboo  Eishen  Eishore, 
that  the  reason  why  the  adopted  son  is  excluded  frx)m  the 
succession  in  such  cases,  is,  that  he  is  adopted  into  his 
adoptive  father's  family,  and  not  into  his  mother's  fiunily, 
and  cannot  perform  the  shrad  of  his  maternal  grandfather, 
though  he  can  perform  that  of  his  adoptive  mother.    .... 

''  It  has  also  been  asked  by  the  learned  counsel  for  the 
respondent,  whether  a  son,  adopted  by  one  wife,  would  be 
looked  upon  as  the  son  of  a  co-wife  and  succeed  to  her 
property.  Though  this  question  does  not  arise,  we  may 
point  out  that  the  Hindu  law  of  inheritance  provides  even 
for  this  case,  and  mentions  the  son  of  a  contemporary  wife 
among  the  heirs  of  a  woman  entitled  to  succeed  to  her 
stridhcm'* 

K  a  legitimate  son  is  bom  subsequent  to  the  adoption  of 
a  son,  then,  following  the  rule  in  the  case  of  succession  to 
the  father's  estate,  it  may  be  said  that  they  would  both  be 
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entitled  to  their  mothers  stridhan,  the  adopted  son  Lkctube  IX 
taking  a  third  part  of  the  share  of  a  son  of  the  body/ 
But  I  ought  to  tell  you  that  the  point  is  not  touched  by 
any  authority  in  shape  of  text  or  of  precedent,  and  that 
there  are  also  arguments  against  the  recognition  of  the 
adopted  son's  right  in  such  cases. 

The  rule  about  shares  is  based  upon  a  text  of  Yasistha ' 
which  declares,  "  When  a  son  has  been  adopted,  if  a  legiti- 
mate son  be  afterwards  bom,  the  given  son  shares  a 
fourth  part." 

The  meaning  of  this  text  is  by  no  means  dear,  and  it  is 
not  therefore  easy  to  say  what  would  be  the  correct  rule 

dedudble  from  it.  The  text  may  have  any  one  of  four 
different  meanings : — 

I. — ^It  may  mean  that  the  adopted  son  is  to  take  an 
absolute  fourth  part  of  the  estate.  This  would,  however, 
be  obviously  unjust,  as  the  legitimate  sons,  if  numerous, 
would  in  that  case  each  receive  a  share  less  than  that  of 
the  adopted  son.  This  meaning  has  not  accordingly  been 
accepted  by  any  authority. 

II. — It  may  mean  that  the  adopted  son  should  take  a 
fourth  part  of  what  he  would  have  taken  had  he  been  a 
legitimate  son.  Thus,  supposing  there  to  be  only  one 
legitimate  son,  the  adopted  son  would  take  one-fourth  of 
one-half,  or  an  eighth.  This  construction  would  reduce  the 
share  of  the  adopted  son  very  much.  But  this  is  supposed 
to  be  the  meaning  of  the  text  according  to  Nanda  Pandit.' 

>  MitakBhara,  Ch.  I.  See.  XI,  24  ;  Dattaka  Mimansa,  V,  40,  X,  1  ;  Snther- 
land*B  Note  XXII ;  see  also  Ayyavn  Mnppanar  v,  Niladatohi  Axnmal, 
1  Mad.,  45 ;  1  W.  and  B.,  43  ;  Macnaghten's  Principlee  of  Hindn  Law,  70. 

»  XV,  8. 

*  See  Dattaka  Mimansa.  Sec.  V,  40 ;  Sutherland's  Note  XXII ;  and 
also  Cannngoe  Ragbubannnd  Das  v.  Sadhnohom  Das  (3  0.  L.  R., 
540),  in  whioh  a  similar  interpretation  seems  to  haye  been  adopted. 
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Lecture  IX.  III. — It  may  mean  that  the  share  of  the  adopted  son 
is  to  be  one-fourth  of  that  of  a  legitimate  son.  Thus, 
supposing  there  to  be  an  adopted  son  and  only  one  legiti- 
mate son,  their  shares  would  be  one-fifth  and  four-fifths 
respectively.  This  meaning  has  been  adopted  in  Madras 
and  Bombay.* 

IV. — Or  it  may  mean  that  the  share  of  the  adopted  son 
should  be  one-third  of  that  of  a  legitimate  son.  According 
to  this  meaning,  when  there  is  only  one  legitimate  son,  the 
adopted  son  would  really  take  one-fourth  of  the  estate* 
as  provided  by  the  text,  and  the  legitimate  son,  the  remain- 
ing three-fourths ;  and  this  probably  is  the  case  contemplated 
by  the  text.  This  interpretation  is  the  one  that  has  been 
adopted  by  Macnaghten'  as  the  correct  interpretation  of 
the  text  according  to  the  Benares  school 

A  further  question  remains  to  be  considered.  An 
adopted  son  may  become  affiliated  to  a  woman  either  by 
being  taken  in  adoption  by  her  husband  in  association  with 
her ;  or  by  being  taken  by  the  husband  alone,  the  child 
nevertheless  becoming  a  child  of  the  wife  according  to  the 
reason  stated  in  the  Dattaka  Mimansa  in  the  passage' 
quoted  above ;  or  by  being  taken  by  the  husband  in  associ- 
ation with  another  wife,  the  child  still  becoming  affiliated 
to  the  unassociated  wife  by  the  text  of  Manu,^ — *'  K  among 
several  wives  of  the  same  husband  one  bring  forth  a  male 
child,  Manu  has  declared  them  all  by  means  of  that  son  to 
be  mothers  of  male  issue."  In  the  first  two  cases,  the 
adopted  son  would  of  course  be  regarded  as  a  son  of  the 


*  See  Ayyavn  Mnppanar   v,  Niladatohi  Ammal,  1   Mad.,  45 ;   1    W. 
and  B.,  43. 

*  Moonaghten^B  Principles  of  Hindu  Law,  p.  70. 

'  Sec.  I,  22.  *  IX,  183. 
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woman.     But  in  the  last  case  the  question  arises  whether  Lecture  ix. 
the  adopted  son  is  to  be  regarded  as  a  son  of   the  woman 
herself,  or  merely  as  the  son  of  a  co-wife. 

The  observations  of  the  High  Court  in  their  judgment 
in  the  case  of  Teencowree  ChaMerjee  v.  Di/nonatk  Banerjee^ 
which  I  have  quoted  above,  would  go  to  show  that  a  son 
adopted  by  the  husband  of  a  woman  in  association  with 
another  wife,  should  be  regarded  not  as  her  son,  but 
only  as  the  son  of  a  rival  wife,  for  purposes  of  succession 
to  Btridhan, 

Suppose  that  a  woman  adopts  a  son  in  conjunction  with 
'  her  husband,  becomes  a  widow,  remarries,  and  then  dies ; 
will  the  adopted  son  be  still  entitled  to  inherit  her  stridha/a  / 
The  point  is  not  provided  for  in  the  Widow  Marriage  Act, 
and  the  Hindu  law  does  not,  I  think,  contemplate  such  a 
case  at  all  Of  course  there  would  be  no  difficulty  if  the 
son  were  a  ligitimate  son  of  the  woman  by  her  former 
husband.  But  seeing  that  the  husband's  adopted  son 
becomes  a  son  of  the  wife  merely  by  reason  of  her  relation 
to  the  husband,  and  seeing  that  such  relation  is  wholly 
severed  by  the  widow's  remarriage,  it  is  not  easy  to  see 
how  an  adopted  son  of  her  former  husband  can  still  have 
the  right  to  inherit  her  stridhcm.  But  perhaps  it  would 
not  be  safe  to  hazard  any  opinion  upon  such  a  point. 

From  the  use  of  the  word  'uterine'  in  the  text  of  Manu  (IX, 
192)  quoted  above,  it  follows  that  children  of  rival  wives  are 
excluded  from  participation  in  their  step-mother  s  sti'idhan. 
To  this  rule  Vijnaneswara  notices  an  exception  (which  he 
deduces  from  another  text  of  Manu),"  namely,  that  the 
daughter  of  a  rival  wife  of  a  superior  class  is  entitled  to 


»  3  W.  R.,  49.  *  IX,  198. 

y2 
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Lkctubb  IX.  take  the  property  of  a  childless  woman.^  But  as  marriage 
in  a  different  caste  or  class  is  prohibited  in  the  present  age, 
this  exception  must  be  taken  to  have  become  obsolete  now. 

Grandsons.  In  default  of  SOUS,  grandsons  inherit  their  paternal  grand- 

mother's stridhan.  This  rule  is  based  by  Yijnaneswara 
upon  the  following  process  of  reasoning  : — "  On  failure  of 
sons/'  says  he/ ''  grandsons  inherit  their  paternal  grand- 
mother s  wealth.  For  Gautama*  says, — '  They  who  share 
the  inheritance  must  pay  the  debts  : '  and  the  grandsons  are 
bound  to  discharge  the  debts  of  their  paternal  grand- 
mother, for  the  text  expresses,  'Debts  must  be  paid  by 
sons  and  son's  sons.'  * 

Grandsons  by  different  sons  inherit  per  stirpes  and  not 
per  capita.  There  is  no  express  provision  in  the  Mitak- 
shara  on  this  point,  but  the  Smriti  Chandrika*  lays  down 
the  rule  just  stated. 

Touching  the  question,  whether  a  son's  adopted  son  is  en- 
titled to  inherit  his  adoptive  paternal  grandmother's  stri- 
dhan, and  if  so,  what  is  the  extent  of  his  share  when  there 
are  grandsons  by  birth  as  well,  there  is  no  provision  to  be 
found  in  the  Mitakshara.  But  considering  that  the  adopted 
son  is  regarded  as  having  all  the  rights  of  a  son  bom  as  re- 
gards succession  in  the  adopter's  family,*  there  seems  to 
be  no  reason  why  he  should  not  succeed  to  the  stridhan  of 
his  paternal  grandmother  by  adoption.  The  extent  of  his 
share  in  this  case  will,  by  analogy,  be  the  same  as  that  in  the 
case  of  his  succeeding  to  his  paternal  grandfather's  estate. 
Now,  with  reference  to  this  last  mentioned  case,  there  is 
a  passage  in  the  Dattaka  Chandrika  (perhaps  inadvertently 


*  Mitakshara,  Ch.  II,  Seo.  XI,  22,  23.  •  Jhid,  24. 

»  XII,  32.  ♦  Yajnavalkya,  II,  60.         »  Ch.  IX,  Sec.  Ill,  26. 

*  Sutherland's  Synopsis,  Head  Fourth  ;  Mitakshara,  Ch.  I,Seo.  XI,30, 31. 
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omitted  in  Sutherland's  translation)  which  runs  thus:* — LkcturbIX. 

"  And  in  the  event  of  the  existence  of  another  son  of  the 

proprietor,  the  grandson  by  adoption,  whose  father  is  dead, 

is  entitled  to  the  share  proper  for  a  dcUtaka"  That  is,  if 

the  proprietor  has  a  son,  and  an  adopted  son  of  a  deceased 

son,  the  latter  would  not  take  his  adoptive  fa^^er's  share, 

but  would  get  only  the  share  which  his  adoptive  £ftther 

would    have  taken  had  he  been  an  adopted  son  of  the 

proprietor.     This  rule,  though  laid  down  in  a  treatise  which 

is  chiefly  followed  in  Bengal,  has  been  applied  to  cases 

governed  by  the  Mitakshara  law.* 

K  a  woman  die  "without  issue,"  that  is  (as  explained  Order  of  suc- 
cession to  the 
by   Vijnaneswara),    leaving   no    daughter,  nor  daughter's  «<ruMan  of  a 

womaa    dyioc 

daughter,  nor  daughter  s  son,  nor  son,  nor  son's  son,  her  without  iisue. 
kinsmen,  namely  her  husband  and  the  rest,  take  her  prop- 
erty.    This  rule  is  deduced  from  the  text  of  Yajnavalkya,* — 
**  Her  kinsmen  take  it  (her  property)  if  she  die  without 
issue." 

At  this  point,  that  is  on  failure  of  heirs  c^wn  to  a 
woman's  son  s  son,  the  order  of  succession  ceases  to  be  uni- 
form, and  begins  to  vary  with  the  form  of  her  marriage ; 
there  being  one  order  of  succession  to  her  stridhan  if  her 
marriage  took  place  in  erne  of  the  four  superior  forms,  name- 
ly, the  i?raAma,  the  Daiva,  the  Arsha,  and  the  Prajapatya ; 
and  a  different  order,  if  her  marriage  took  place  in  one  of 
the  inferior  or  remaining  four  forms.  In  the  former  case>. 
the  heirs  are  the  husband  and  his  kinsmen ;  and  in  the  latter,. 


*  See  Bharat  Chandra  Siromani'a  edition,  p.  30«  The  passage  ought  to 
haye  oocnrred  in  Sutherland's  translation,  Sec.  V,  24.  See  also  Vyavastha 
Darpana,  p.  974,  note. 

'  See  Canungoe  Raghubanund  Das  v  Sadhuchurn  Das,  3  C.  L.  R.,  534. 

*  Mitakshara,  Ch.  II,  Sec.  XI,  9.  *  II,  144. 
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Lecture  UL,  they  are  the  parents  and  their  kmsmen.    This  rule  is  based 
upon  the  following  text  of  Yajnavalkya  :* — 

"  The  property  of  a  childless  -v^man,  married  in  one  of  the 
four  forms  denominated  BraJima,  &c.,  goes  to  her  husband ; 
but  if  she  leave  progeny,  it  will  go  to  her  (daughter's) 
daughters :  and  in  other  forms  of  marriage  (as  the  Asura, 
&c.,)  it  goes  to  her  &ther  (and  mother  on  failiure  of  her  own 

issue). 

To  this  text,  Vijnaneswara  adds  the  following  com- 
mentary:*— 

"  Of  a  woman  dying  without  issue,  as  before  stated,  and 
who  had  become  a  wife  by  any  of  the  four  modes  of  mar- 
riage denominated  BraJima,  Daiva,  Araha,  and  FrajapcUya, 
the  property,  as  before  described,  belongs  in  the  first 
place  to  her  husband.  On  failure  of  him,  it  goes  to  his 
nearest  sapirhdas.  But,  in  the  other  forms  of  marriage 
called  Asura,  Oandharba,  Rakahaaa,  and  Paisctcha,  the 
property  of  a  childless  woman  goes  to  her  parents,  that  is, 
to  her  father  and  mother.  The  succession  devolves  first 
(and  the  reason  has  been  before  explained)  on  the  mother, 
who  is  virtually  exhibited  (first)  in  the  elliptical  phrase 
jyUrigami,  implying  *  goes  (gachhati)  to  both  parents 
(pita/rcm),  that  is,  to  the  mother  and  to  the  foth^.'  On 
failure  of  them,  their  next  of  kin  take  the  succession." 

Neither  the  text  nor  the  commentary  gives  the  order  of 
succession  in  detail. 

In  the  one  class  of  cases  (namely,  those  in  whidi  the 
marriage  was  in  one  of  the  approved  forms)  the  husband 
is  the  first  heir,  and  on  failure  of  him,  his  nearest  aapindas 
come  next ;  and  in  the  other  class  of  cases,  the  mother 


II.  145.  '  MitAkshara,  Oh.  II.  Sec.  XI.  11. 
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comes  first,  then  the  father,    and  then  their  next  of  kin.  Lecture  IX. 
But  who  are  successively  the  next  of  kin.  in  either  case,  or, 

in  other  words,  what  is  the  order  of  nearness  among  kin- 
dred, the  author  of  the  Mitakshara  does  not  at  all  explain. 
One  thing,  however,  seems  clear,  namely,  that  the  word 
wpiTida  in  the  foregoing  passage  is  used  in  the  sense  assigned 
to  it  in  the  Acharadhyaya.of  the  Mitakshara.^  It  means  a 
sagotra  aapinda  or  any  ancestor  within  the  seventh  degree  as 
well  as  any  male  descendant  within  the  seventh  degree  of  any 
such  ancestor ;  and  also  a  bhinnagotra  sapinda  or  bandhu. 

First  take  the  case  in  which  the  proprietress  was  married  when  the  wo- 
in  one  of  the  fimt  four  forms.     The  heirs  are  the  husband  ried  in  one  of 

...  •     7       •  1         /»  >     •!  the   first   foar 

and  his  mpmaas  in  order  of  proximity.  forin«~The 

In  the  absence  of  any  provision  in  the  Mitakshara  for  sapindas— The 
determining  this  order  of  proximity  among  the  husband's  they  inherit. 
sapindas,  we  turn  to  the  Viramitrodaya,  a  work  of  high 
authority  in  the  Benares  school.  But  that  work  does  not 
help  us  much.  The  order  of  succession  as  given  there  is 
different  from  that  in  the  Mitakshara,  as  far  as  there  are 
express  provisions  in  both ;  and  where  the  express  enumer- 
ation of  heirs  in  the  latter  treatise  stops,  the  Viramitrodaya 
does  not  carry  it  much  further.  Nor  does  it  simply  foUdw  out 
Vijnaneswara  s  general  rule  by  specifying  the  order  of  prox- 
imity among  the  husband's  sapindas,  but  it  gives  the  order 
in  a  different  way  upon  the  authority  of  a  text  of  Brihaspati 
not  referred  to  in  the  Mitakshara.    That  text  runs  thus : — 

''The  mothers  sister,  the  maternal  uncle's  wife,  the 
paternal  uncle's  wife,  the  father's  sister,  the  mother-in-law, 
and  the  wife  of  an  elder  brother,  are  pronounced  to  be 
similar  to  mothers.     If  they  leave  no  legitimate  offspring 


*  See  ante.  p.  62. 
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Lecture  IX.  of  the  body,  no  stepson,  nor  a  daughter's  son,  nor  their  son, 
then  the  sister's  son  and  the  rest  shall  take  their  property.*'  * 

You  will  observe  that  the  order  of  succession  here  indi- 
cated differs  from  that  according  to  Yijnaneswara,  in  omit- 
ting to  assign  any  place  to  the  husband  or  the  parents,  and 
in  giving  promiscuously  the  aapindas  of  the  husband  and 
those  of  the  parents,  without  noticing  the  distinction  in  the 
devolution  of  property  depending  upon  the  form  of  marriage 
of  the  proprietress. 

After  citing  the  above  text  of  Brihaspati,  and  enumerat- 
ing the  heirs  down  to  the  son  and  son's  son,  Mitramisra 
observ^es :  *  "  On  failure  of  these  (the  inheritance  devolves) 
on  the  stepson,  his  sons  and  grandsons,  because,  under  such 
circumstances,  these  offer  the  funeral  oblations,  and  pay  the 
debts,  and  because  it  has  been  ordained  in  this  manner  in 
the  above  text  of  Manu  (IX,  183). 

"  Then,  on  failure  of  these,  though  aapindas,  such  as  a 
father-in-law,  may  be  living,  the  sister's  son  and  the  rest 
have  a  right  to  inherit,  according  to  the  scale  of  their  near- 
ness mentioned  in  the  text  of  Brihaspati,  the  property  of 
their  mother's  sister  and  the  rest,  by  virtue  of  that  special 
text  (of  Brihaspati)  which  cannot  have  any  other  applica- 
tion." 

This  order  of  succession  is  no  doubt  in  accordance  with 
the  text  of  Brihaspati.  And  there  is  this  additional  argu- 
ment in  its  favor,  that  it  is  the  same  as  that  given  in  the 
Vyavahara  Mayukha  (Ch.  IV,  Sec.  X,  30)  and  the  Smriti 
Chandrika  (Ch.  IX,  Sec  III,  36).  But  being  in  conflict  with 
that  indicated  by  Yijnaneswara,  it  cannot  be  accepted  as  law 
in  the  Benares  school,  which  recognizes  the  authority  of  the 


'  See  2  W.  and  B.,  09.  "  /*irf,  100  and  101. 


THE   HUSBAND   AND   HIS  SAPINDAS.  37o 

I 

Viramitrodaya  only  when  it  is  not  contradicted  by   the  Lecture  IX. 
superior  authority  of  the  Mitakshara. 

It  would  be  useless  to  refer  to  the  Bengal  authorities 
for  elucidation  of  the  point.  It  is  true  that  they  cany  the 
enumeration  of  heirs  much  further  than  the  Mitakshara. 
But  considering  that  the  founder  of  the  Bengal  school 
controverts  almost  every  doctrine  of  the  Mitakshara  on 
the  present  subject,^  he  would  not,  I  think,  be  a  safe  guide 
for  clearing  anything  that  is  obscure  in  that  work. 

According  to  Kamalakar,'  the  *  nearness  *  of  ^apindcts 
in  the  above  rule  of  Vijnaneswara  is  to  be  determined  by 
the  rule  given  in  the  Mitakshara  for  the  devolution  of  the 
property  of  a  male  owner  dying  without  male  issue.  So  that 
the  heirs  of  a  woman  after  her  husband  would  be  her  hus- 
band's widow,  his  daughter,  his  daughter  s  son,  that  is,  her 
rival  wife,  step-daughter,  step-daughter's  son;  then  the 
husband's  mother,  next  his  father,  and  so  on.*  And  as  the 
son  and  the  grandson  of  the  husband,  that  is,  the  stepson 
and  the  step-grandson  of  the  woman,  are  undoubtedly  the 
nearest  sapindas  of  the  husband,  these  two  ought,  consist- 
ently with  the  above  view,  to  come  next  after  the  husband, 
and  before  the  heirs  just  named. 

"  This  opinion,"  observe  Messrs.  West  and  Biihler,*  "  seems 
to  be  based  on  the  consideration  that,  as  the  sapindas  inherit 
only  through  the  husband,  they  virtually  succeed  to  property 


*  See  Bayabhaga,  Gh.  lY,  Sees.  II  and  III. 

'  See  Viyadatandaya,  chapter  on  the  Distribution  of  Stridhan. 

This  is  what  Eamalakar  says  on  this  point  in  one  place  :-^ 

**  In  default  of  the  husband,  the  daughter,  sons,  and  daughter's  sons  of 
the  rival  wife,  and  in  their  default,  the  mother-in-law,  the  father-in- 
law,  the  husband's  brother,  his  sons,  and  other  next  of  kin  of  the  husband 
(succeed)  according  to  the  text,  *  The  wife,  and  the  daughters  also  ko.  * 
This  is  the  opinion  of  Yijnaneswara  and  Apararka.'* 

■  See  Mitakshara,  Oh.  II.  Sees.  I— VI.  *  1  W.  and  B..  213. 
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LfiCTUBE  IX.  coming  from  him,  and  that  consequently  they  must  inherit 
in  the  order  prescribed  for  the  succession  to  a  male's  estate." 

"Against  this,"  continue  the  same  learned  authors,  "it 
may  be  urged,  that  the  woixi  '  pratyasanna,'  'nearest,'  if 
employed  in  regard  to  persons  generally,  has  the  sense  of 
'  nearest  by  relationship ;'  and  that  the  list  of  heirs  to  a  man 
without  male  descendants,  is  not  made  solely  with  r^ard 
to  nearness  by  relationship,  since,  for  instance,  it  places  the 
daughter's  son  before  the  parents  and  the  brothers,  though 
he  is  further  removed  than  the  former,  and  not  nearer  re- 
lated than  the  latter. 

"  It  is,  therefore,  perhaps  more  advisable  to  take  the  word 
'  pratyasanna '  in  its  first  sense,  and  to  assume  that  Vijnanes- 
wara  really  intends  'nearness  by  relationship'  to  be  the 
principle  regulating  the  succession  of  aapindas, 

"  If  this  interpretation  is  accepted,  the  heirs  of  v  childless 
widows  in  the  first  instance  would  be  those  kinsmen  related 
to  the  husband  in  the  first  degree,  i.  e.,  rival  wives  of  the 
deceased,  their  offspring,  and  the  husband's  parents,  all 
inheriting  together ;  next,  the  kinsmen  related  to  the  hus- 
band in  the  second  degree,  as  the  husband's  brothers, 
deceased's  stepchildren's  children,  &c.,  and  so  on,  to  the 
sixth  degree  inclusive." 

In  this  conflict  of  authority,  it  is  not  easy  to  say  which 
view  is  correct.  But  Kamalakara's  opinion  is  entitled  to  be 
followed  as  authority  in  the  Benares  school,'  when  it  is  not 
in  conflict  with  that  of  any  higher  authority ;  and  in  the 
present  instance,  the  rule  based  upon  his  opinion  has  the 
further  recommendation  of  being  simple,  as  it  makes  the 
order  of  succession  to  Htridha/n  correspond,  after  a  certain 
point,  to  that  applicable  to   a  man's  property.     It  may 

*  See  1  Morley.  Introdaction.  cczxi. 
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also  be  urged  that  if  this  were  not  Vynaneswara's  meaning,  Lecture  ix. 
and  if  he  had  not  referred  to  this  known  order  of  succes- 
sion afler  the  husband,  he   would  in  all  probability  have 
expressed  himself  more  explicitly. 

Accepting  then  Kamalakara's  interpretation  of  Vijnanes- 
wara's  rule,  the  successive  heirs  after  the  husband  would 
be,  the  stepson,  the  step-grandson,  the  rival  wife,  the  step- 
daughter, her  son,  the  husband's  mother,  his  father,  his 
brothers,  their  sons,  and  the  husband's  other  gotraja 
wupiTidoLS  and  handhvs  in  the  order  in  which  they  inherit 
his  property.* 

Next  take  the  case  in  which  the  marriage  of  the  proprie-  When  the  wo- 
tress  took  place  according  to  one  of  the  four  disapproved  ried  in  one  of 
forms,   namely  the  Aeura^    Oandharba,   Rakshasa,  and  ed  forms,— The 
Paisacha.    The  heirs  to  her  atridhan  are  in  succession  her  father,  and 

their  sopindat 

mother,  her  father,  and  their  nearest  kinsmen.  — iiieir  order 

of  Bucceasion. 

Following  the  above  mode  of  determining  nearness 
among  kinsmen,  the  successive  heirs  after  the  father  would 
be,  the  brother,  his  son,  the  stepmother,  the  sister,  her  son, 
the  &ther'8  mother,  the  father's  father,  the  paternal  uncle, 
his  son,  and  the  &ther's  gotraja  aapindaa  and  bandhvs  in 
the  same  order  in  which  they  would  succeed  to  his  property. 

The  questions  relating  to  the  succession  of  the  samano- 
dakas,  or  distant  gotrajas,  will  be  considered  in  the  next 
lecture,  under  the  head  of  succession  according  to  the 
Maharashtra  school. 

The  above  order  of  succession  is  not  applicable  to  a  wo-  Suika,  or 

woman's  fee. 

man's  fee  or  gratuity,  (atdka),  that  is,  (as  defined  by  Vijnanes- 
wara,«)  the  wealth  *  for  the  receipt  of  which  the  woman  was 

*  See  Hitakshara,  Ch.  II,  Sees.  Y  and  VI ;  Omrit  Eoomaree  Dabee  v, 
Lnkhee  Narain  Cbuokerbntty,  10  W.  B.  (F.  B.),  76 ;  Gridhari  LaU  Boy 
V,  The  GoYemment  of  Bengal,  10  W.  B.  (P.  C),  31. 

*  Mitaksbara,  Ch.  II,  Seo.  XI,  6. 

Z  2 
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Lecture  IX.  given  in  marriage.'  "  For  that  goes,"  says  Vijnaneswani, 
"  to  brothers  of  the  whole  blood  conformably  with  the  text 
of  Gautama :  '  The  sister's  fee  belongs  to  the  uterine 
brothers;  after  [the  death  of]  the  mother.'  "  *  The  foregoing 
version  of  Grautama's  text,  which  places  the  brothers  after 
the  mother,  is,  we  are  told  by  Colebrooke,*  according  to  the 
interpretation  given  by  the  Subodhini  and  certain  other 
authorities.  But  the  text  would  also  bear  another  inter- 
pretation, according  to  which  it  would  be  rendered  thus : — 
"  The  sister's  fee  belongs  to  the  uterine  brothers ;  after 
(them)  it  goes  to  the  mother."  '  This  is  the  sense  in  which 
the  text  is  understood  concurrently  in  the  Viramitrodya,* 
the  Smriti  Chandrika,*  and  the  Dayabhaga ;  *  and  even  in 
the  Mitakshara,  it  would  appear  from  the  context,  that  it  is 
imderstood  in  the  same  sense  ;  for  the  uterine  brothers  are 
mentioned  as  the  first  among  the  heirs. 

Heirs  to  the         It  remains  only  to  say  a  few  words  about  the  devolution 

property  of  a 

maiden.  of  the  property  of  a  maiden.     If  she  die  after  betrothal, 

the  bridegroom  is  to  get  back  the  gifts  presented  by  him, 
after  pajdng  the  charges  on  both  sides.''  To  the  other  prop- 
erty of  an  affianced  girl,  and  to  all  the  property  of  an 
unbetrothed  maiden,  the  heirs  are  her  uterine  brothers,  her 
mother,  her  father  in  succession.®  This  rule  is  based  upon 
a  text  quoted  from  Baudhayana. 

Order  of  sue-        I  shall  conclude  this  lecture  with  a  brief  summary  of 

cession  accord- 
ing to  the         the  order  of  succession  according  to  the   Viramitrodaya. 

Viramitrodnya. 

'  Mitakshara,  Ch.  II,  Sec.  XI,  14  ;  Gautama,  XXVIII,  23. 
«  Mitakshara,  Ch.  11.  Sec.  XI,  14,  note. 
'  The  text  in  the  original  runs  thus  :  — 

*  2  W.  and  B.,  98.  *^        »  Ch.  IX,  Sec.  Ill,  82,  33. 

•  Ch  IV,  Sec.  Ill,  27,  28.  '  Mitakshara,  Ch.  II,  Sec.  XI,  29. 

*  Mitakshara,  Ch.  II,  Sec.  XI,  30. 
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That  work  is  only  a  second  rate  authority  in  the  Benares  Lbctubk  IX. 
school,  being  entitled  to  be  followed  where  the  Mitakshara 
is  silent  or  ambiguous,  but  not  where  it  contains  any  express 
provision  to  the  contrary.  On  the  present  subject,  as  the  two 
works  diifer,  the  provisions  of  the  Viramitrodaya  are  of 
very  little  practical  value. 

Touching  the  relative  claims  of  sons  and  daughters  to 
the  estate  of  their  deceased  mother,  Mitramisra  adopts  a 
sort  of  middle  course  between  the  Mitakshara  and  the 
Dayabhaga.  While  the  former  gives  the  daughters  pre- 
ference over  the  sons  in  all  cases,  and  the  latter  limits  such 
preference  to  the  case  of  nuptial  gifts  (yautuka  atridhan) 
ajDid  gifts  received  from  the  father,  and  allows  equal  parti- 
cipation among  sons  and  maiden  daughters  in  all  other  cases, 
the  Viramitrodaya,  upon  the  authority  of  Manu  (IX,  195, 
131)  and  Gautama  (XXVIII,  21),  admits  the  exclusive  right  of 
daughters  over  all  kinds  of  atridhxin,  except  the  gift  subse- 
quent (anwadheya)  and  the  affectionate  gift  of  the  husband 
{pritidaUa),which  are  declared  to  be  subject  to  equal  division 
among  sons  and  daughters ;  and  it  declares  that  the  yautuka 
goes  to  the  unmarried  daughters  alone.^  This  result  is 
arrived  at  after  a  lengthy  discussion,  much  of  which  is  prac- 
tically  unprofitable.  I  shall  have  to  say  more  on  this  point 
in  the  next  lecture,  when  considering  the  devolution  of  atri- 
dhan according  to  the  Mayukha  and  the  Smriti  Chandrika. 

The  text  of  Yajnavalkya,  which  declares  that  the 
order  of  succession  to  a  childless  woman's  estate  depends 
upon  the  form  of  the  woman's  marriage,  is  interpret- 
ed in  the  Viramitrodaya  in  a  sense  slightly  different 
from  that  adopted  in  the  Mitakshara.;  and  this  differ- 
ence of  interpretation  is  the  result  of  Mitramisra's  attempt 

<  See  2  W.  and  6.,  89. 
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LscTUBB  IX.  to  reconcile  the  text  of  Yajnavalkya  with  that  of  Mann 
(IX,  196, 197).  According  to  Mitramisra,  the  property  of  a 
childless  woman  married  in  any  of  the  first  five  (not  four) 
forms  of  marriage,  namely  the  Brahma,  the  Daiva,  the 
Araha,  the  Prajapatya,  and  the  Oandharba,  goes  to  her 
husband  and  his  relations,  and  the  succession  of  the  parents 
and  their  relations  is  limited  to  the  case  in  which  the 
woman  was  married  in  one  of  the  remaining  three  forms.* 

The  order  of  succession  among  the  relations  of  the  husband 
and  among  those  of  the  parents  is  not  very  definitely 
stated ;  and,  as  £eu:  as  it  goes,  it  is  based  mainly  upon  the 
text  of  Brahaspati  cited  above. 

>  See  W.  and  B.,  95. 
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SUCCESSION  TO  STRIDHAN  ACCORDING  TO  THE  MAHARASH- 
TRA,  DRAVIDA,  AND  MTTHILA.  SCHOOLS. 

The  Maharashtra  school — Comparative  weight  of  aathority  of  the  Mitakshara 
and  the  Mayakha — Succession  of  children— Four  different  cases  of  this— 
Firttf  as  regards  the  anwzdheya  and  the  husband's  gifts— <8ecofi<f,  as  regards 
thAyautuka — Thirds  as  regards  other  kinds  of  «frMfAan  technically  so  called — 
Famrth^  as  regards  woman's  property  other  than  gtridhan  technically  so 
called — Heirs  to  a  childless  woman — As  regards  her  stridhan  proper — Hus- 
band and  parents — Other  relations— On  some  unsettled  questions  concerning 
them — Are  the  husband's  iamanodakas  entitled  to  inherit  a  woman's  prop- 
erty— Whether  paternal  kinsmen  succeed  on  failure  of  husband's  relations — 
Order  of  succession  to  woman's  property  other  than  stridhan  proper — 
Wealth  given  by  kindred — SuUca — Succession  to  the  property  of  a  maiden— 
Devolution  of  atridhan  according  to  the  Dravida  school — Parasara  Madhavya — 
Smriti  Chandrika — Succession  of  children — Succession  to  the  ttridhan  of 
a  childless  woman — The  sulka — Succession  to  the  property  of  dancing- 
women— Succession  to  ttridhan  according  to  the  Mithila  school— Succession 
of  descendants — Other  heirs — Woman's  fee — Succession  to  a  maiden's  prop- 
erty— Krittima  ton. 

I  HAVE  in  the  preceding  lecture  given  you  the  order  of 
succession  to  gtridhan  according  to  the  Benares  school; 
and  I  shall  here  give  you  the  order  according  to  each  of  the 
three  cognate  schools — the  Maharastra,  the  Dravida,  and 
the  Mithila,  reserving  the  consideration  of  the  law  of  the 
Bengal  school  on  the  present  subject  for  the  next  lecture. 

I  b^in  with  the  Maharashtra  school.     Here,  in  addition  TheMaharash- 
to  the  Mitakshara,  the  Yyavahara  Mayukha  of  Nilkantha  Comparative 
is  recognized  as  a  work  of  authority.    As  the  Majrukha,  mthoriry  of 
as  you  will  presently  see,  does  not  agree  with  the  Mitak-  and  the  Mayu- 
shara  on  the  law  of  succession  to  stridhxin,  the  first  ques- 
tion that  arises  is,  which  of  the  two  works  should  be  fol- 
lowed when  they  differ.     This  question  was  raised  before 
the   High   Court  of   Bombay  in  the  case    of  Kriahnaji 
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Lecture  X.  Vyankteak  v.  Pandurangy  and  the  Court  in  delivering 
judgment  observed : — "  The  present  ease  turns  on  the  com- 
parative authority  on  questions  of  inheritance  in  the 
Southern  Maratha  Country  of  the  Mitakshara  and  Vya- 
vahara  Ma3rukha.  Their  relative  weight  has  been  estimated 
in  Vol.  I,  West  and  Biihler,  Introduction  i.,  ii.,  so  fiar  as  an 
opinion  could  be  gathered  from  the  numerous  responses  with 
which  the  editors  of  that  work  had  to  deal,  as  delivered 
officially  by  the  Shastris  of  the  Courts,  and  firom  the  oral 
statements  of  persons  learned  in  the  Hindu  law   of  this 

Presidency The  first  place  is,  on  such  authority, 

assigned  to  the  Mitakshara,  only  a  subordinate,  though  still 

an  important  one,  to  the  Mayukha In  cases  of 

direct  conflict  between  the  two  authorities,  there  can  be  no 
doubt,  after  these  expressions  of  opinions,  that  preference 
should,  in  general,  be  given  to  the  Mitakshara  doctrine, 
although  where  the  Ma3rukha's  gloss  may  not  seem  easily 
reconcilable  with  the  text,  its  construction  is  to  be  received, 
if  not  absolutely  contradictory  to  the  '  supreme  authority.' 

''  It  is  true  that  that  doctrine  has,  in  some  instances,  been 
broken  in  upon  in  Guzerat,  by  an  adoption  of  the  different 
views  propounded  in  the  Mayukha ;  and,  in  the  island  of 
Bombay,  where  a  large  and  intelligent  part  of  the  popu- 
lation has  been  furnished  by  Guzerat,  the  Mayukha  may 
perhaps  rank  as  the  foremost  authority.  This  is  the  utmost 
that  can  be  deduced  from  the  language  attributed  to  the 
Chief  Justice  in  the  report  of  Vijiarangam's  case." 

Though,  therefore,  the  law  on  the  subject  of  succession  to 
stridhan  as  laid  by  Vijnaneswara  is  the  law  for  the  Bombay 
school  in  the  majority  of  cases,  yet,  as  the  Ma3rukha  may  serve 

^  12  Bom.,  65. 
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to  supplement  the  rules  of  the  Mitakshara  where  they  are  Lkcturk  X. 
incomplete,  and  as  it  has  independent  authority  in  Ouzerat 
and  the  island  of  Bombay,  I  shall  briefly  state  the  substance 
of  its  provisions  on  the  same  subject. 

Nilkantha,  like  Mitramisra,    maintains,  that   Viinanes-  Succession 

of  children. 

wara's  rule,  that  the  maiden  and  the  married  daughters  in 
succession  inherit  their  mother's  ati^han  to  the  exclusion 
of  her  sons,  is  subject  to  certain  exceptions.  These,  accord- 
ing to  him,'  are  two  in  number,  namely,  one,  in  the  case  of 
the  gift  subsequent  (anwadheya)  and  the  aflectionate  gifts 
received  from  the  husband  (pritidatta),  which  go  to  the  sons 
and  daughters  jointly;  and  another  (not  noticed  in  the 
Viramitrodaya),  in  the  case  of  woman's  property  of  any  des- 
cription other  than  those  specified  in  the  texts  of  sages, 
that  is,  property  obtained  by  partition  and  the  like,  which 
goes  to  the  sons  alone/  And  the  nuptial  gift  (yautuka), 
which  goes  to  the  maiden  daughter  alone,  perhaps  also 
forms  a  distinct  class. 

With    regard  to  the   succession    of   lineal   descendants  Four  dif- 
ferent cases  of 
according  to  the  Mayukha,  the  different  kinds  of  atridhan  this. 

may,  therefore,  be  classed  as  follows : — 

I. — ^The  anwadheya  sti^han,  or   gift  received  after 
marriage  from  the  husband  s  family ;  and  the  pritidatta  stri- 
dhan,  or  property  given  by  the  husband  through  affection. 
n. — ^The  yaviukay  or  nuptial  gifts. 

III. — The  other  descriptions  of  atridhan  (besides  those 
mentioned  above  under  classes  I  and  II),  which  are  speci- 
fically enumerated  in  the  texts  of  the  sages  (the  axdka, 
or  perquisite,  excepted), — namely,  wealth  given  by  relations 
other  than  the  husband,  and  wealth  received  on  supersession 
(adhivedanika). 

*•  See  Vyayahara  Mayukha,  Oh,  IV,  Sec.  X,  13—18,  24—26. 
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Lkcture  X. 


First,  AS  re- 
gards the  ait- 

dhan  and  the 

husband^s 

gifta. 


Second,  as 
regards  the 
yautuia. 


IV. — Property  acquired  by  a  woman  by  partition  and 
the  like,  that  is  woman's  property  of  all  descriptions  other 
than  those  that  are  technically  called  stridhan,  and  are 
specifically  named  in  the  texts  of  the  sages. 

With  regard  to  class  I,  Nilkantha  cites^  the  following  text 
of  Manu  — "  What  she  received  after  marriage  from  the  £unily 
of  her  husband,  and  what  her  affectionate  lord  may  have 
given  her,  shall  be  inherited,  even  if  she  die  in  his  lifetime,  by 
her  children ; "  ' — and  from  this  text,  he  deduces  the  rule, 
that  stridhan  coming  imder  this  class  is  inherited  by  the 
sons  who  share  it  with  unmarried  daughters,  and,  in  default 
of  these  last,  with  married  daughters.^  On  failure  of  sous 
as  well  as  daughters,  if  there  be  son's  sons  as  well  as 
daughter's  children,  the  latter  would,  it  seems,  be  entitled 
to  inherit  in  preference  to  the  former  *  But  the  order  of 
succession  among  grandchildren  is  not  clearly  stated.  On 
failure  of  daughter's  children,  son's  sons  become  heirs. 

The  rule  of  succession  applicable  to  class  II,  (^utulca 
property),  is  deduced  from  a  text  of  Manu,*  which  says  that 
"  property  given  to  the  mother  on  her  marriage  is  inherited 
by  the  unmarried  daughters ; "  and  yatUuka  is  explained 
to  mean  property  received  by  a  woman  *'  at  the  time  of 
marriage  or  other  (ceremony)  whilst  seated  together  with 
her  husband,"  the  word  being  derived  from  yuta,  'joined 
together.'^ 

The  heirs  to  the  yautvJca  property  of  a  woman  in  de&ult 
of  maiden  daughters,  are  not  clearly  mentioned  in  the 
Mayukha.     It  may,  therefore,  be  contended  that  Yijnanes- 

^  Vyavahara  Maynkha,  Ch.  IV,  Seo.  X,  13. 

*  Manu,  IX,  195. 

'  Vjavahara  Majnkha,  Oh.  IV,  Seo.  X,  15. 

*  Ibid,  20.  *  IX,  131. 

*  Vyavahara  Mayukha,  Oh.  IV,  Seo  X,  17. 
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wara's  general  rule  should  be  followed,  and  that  the  married  Lkctube  X. 

daughters  and  their  issue   should  successively  be  the  next 

heirs. 

In  regard  to  class  III,  Nilkantha  admits  the  correctness  Third,  as  re- 
gards other 
of  Vijnaneswara  s  rules  ;>    so  that  the  order  of  succession  to  kinds  of  ««r»- 

dhan  techni- 

such    property   according    to  the   Mayukha  is  the   same  caiiy  so  called. 
as  the  order  laid  down  in  the  Mitakshara. 

Stridhan  coming  imder  class  IV  comprehends  all  those  ^<>"'^J»  »■ 

o  x-  regards 

descriptions  of  woman's  property  which  Vijnaneswara  *  in-  7rt™other°'^" 
eludes  under  the  suppletory  term odya  (and  the  rest)  in  Yajna-  [^hnk«l^^so 
valkya's  text*   Such  property  goes  to  the  sons  and  other  heirs  *^*"*^* 
even  though  there  be  daughters.     This  rule  of  succession  is 
deduced  from  the  following  text  of  Yajnavalkya,* — 

"  Let  sons  divide  equally  both  the  effects  and  the  debts, 
after  (the  demise  of )  their  two  parents, " — ^which,  according 
to  Nilkantha,  relates  to  what  is  acquired  by  the  act  of  parti- 
tion and  the  like.* 

For  the  purposes  of  succession,  a  childless  woman's  prop-  Heirs  to  a 
erty  is  divided  by  Nilkantha  into  two  sorts — first,  the  woman. 
paribhasika  stridhan,  or  that  which  is  technically  called 
stridhan,  comprising  the  above  mentioned  classes  I  to  III ; 
and,  secondly,  the  aparibhasika  stridhan,  or  that  which 
does  not  come  under  the  first  mentioned  description, 
and  which  forms  class  IV  in  the  above  classification. 

For  the  first  of  these  two  descriptions  of  woman's  property.  As  regards 
Nilkantha,  like  Vijnaneswara,  gives  a  two-fold  order  of  sue-  proper— 

J  J.  xi.     i?  *  xi.  I  •         ^Husband  and 

cession  depending  upon  the  form  of  the  woman  s  marriage,  paronu. 
and  he  bases  his  rule  upon  the  same  text  of  Yajnavalkya  ^ 
that  is  followed  in  the  Mitakshara  on  this  subject.    But 

'  Vyavahara  Mayukha,  Oh.  IV,  Seo.  X,  18. 

•  Mitakshara,  Ch.  II,  Sec.  XI,  1,2.  »  II,  US.  ♦  II,  117. 

*  Vjayahara  Mayukha,  Ch.  IV,  Sec.  X,  26.     ^  Ihid,  38, 29.       ^  II,  145. 
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Lecture  X  the  Mayukha,  like  the  Viramitrodaya,*  differs  firom  the 
Mitakshara  in  construing  this  text,  and  holds  that  the 
husband  and  his  kinsmen  are  the  heirs  when  the  marriage 
of  the  woman  took  place  in  the  Brahma  form,  or  in  any 
of  the  other  four  unblamed  forms,  that  is,  the  Daiva,  the 
Arsha,  the  Prajapatya,  and  the  Gfandharba ;  and  that  the 
parents  and  their  kinsmen  succeed  if  the  marriage  took 
place  in  any  of  the  remaining  forms, — ^the  Aaura,  the 
Rakahaaa,  and  the  Paisacha, 

Other  reia-  On  failure  of  the  husband  of  a  deceased  woman,  if  she  was 

married  according  to  an  approved  form,  or  of  the  parents, 
if  she  was  married  in  an  unapproved  form,  the  heirs  to  her 
atridhan  are  successively — ^her  sister's  son,  her  husband's 
sister's  son,  her  husband's  brother's  son,  her  brother^s  son, 
her  son-in-law,  and  her  husband's  younger  brother,  ac- 
cording to  the  following  text  of  Brihaspati : — "The  mother's 
sister,  the  maternal  imcle's  wife,  the  paternal  uncle's  wife, 
the  father's  sister,  the  mother-in-law,  and  the  wife  of  an 
elder  brother,  are  pronounced  similar  to  mothers.  If  they 
leave  no  son  bom  in  lawful  wedlock,  nor  daughter's  son> 
nor  his  son,  then  the  sister's  son  and  the  rest  shall  take 
their  property."*  Herein  also,  you  will  observe,  the 
Mayukha  agrees  with  the  Viramitrodaya. 

Nothing  is  expressly  said  in  the  Mayukha  as  to 
whether  these  heirs  succeed  in  the  order  in  which  Brihas- 
pati's  text  suggests  their  enumeration.  Jimutavahana' 
and  Srikrishna,^  it  is  true,  declare  that  Brihaspati's  text 
only  shews  that  the  persons  therein  mentioned  are  heirs^ 
but  that  the  text  does  not  indicate  their  order  of  sue- 


*  See  2  W.  and  B.,  95.        *  Vyavahara  Majnkha,  Ch.  lY,  Sec  X,  80. 

'  Dajabhaga,  Ch.  IV,  Seo.  HI,  86. 
*  Dajakrama  Sangraha,  Ch.  II,  Seo.  VI,  S. 


HEtBS  TO  A  CHILDLESS  WOMAN.  3S7 

oession ;  but  in  the  absence  of  any  similar  declaration   by  I-sctckk  X. 
Nilkantha^  it  is  not  easy  to  come  to  any  other  cchicIu- 
sion  than  this,  that,  according  to  the  Mayukha,  the  text  of 
Brihaspati  indicates  the  order  in  which  the  heirs  therein 
referred  to  are  entitled  to  succeed. 

After  these,  the  next  heirs  are  the  nearest  kinsmen  of 
the  woman  in  her  husband's  fEUDoily,  if  she  was  married  in 
an  approved  form ;  and  her  nearest  kinsmen  in  her  f ather  s 
family  in  other  cases.'  But  in  what  way  this  nearness  is 
to  be  determined,  has  not  been  clearly  explained  by  Nil- 
Irn-nthiL.  The  following  rather  obscure  passage*  contains  all 
that  our  author  has  said  on  the  subject : — 

"  In  the  one  case,  if  there  be  no  husband,  then  the  nearest 
to  her  in  his  (tat)  own  family  takes  it ;  and  in  the  other 
case,  if  her  father  do  not  exist,  the  nearest  to  her  in  her 
father's  family  succeeds,  (for  the  law  that)  '  To  the  nearest 
sapinda,  the  inheritance  next  belongs,'  as  declared  by 
Manu,s  denotes,  that  the  right  of  inheriting  her  wealth  is 
derived  even  from  nearness  of  kin  to  the  deceased  (female) 
imder  discussion — and  though  the  Mitakshara  holds,  '  that 
on  failure  of  the  husband  it  goes  to  his  (tat)  nearest  kins- 
men (sa^pinda)  allied  by  funeral  oblations,'  and,  '  on  failure 
of  the  father,  then  to  his  (UU)  nearest  sapindas ; '  yet  from 
the  context  it  may  be  demonstrated,  that  her  nearest  relations 
are  his  nearest  relations,  and  (the  pronoim  tat  being  used 
in  the  common  gender)  it  allows  of  our  expoimding  the  pas- 
sage 'those  nearest  to  him,  through  her,  in  his  own  family;' 
for  the  expressions  are  of  similar  import" 

Therefore,  the  remarks  I  have  made  in  the  last  lecture 
in  connection  with  the  succession  of  the  husband's  and  the 


•  Vyavahara  Mayukha,  Ch.  IV,  Sec.  X,  28.  «  Ibid.  »  IX,  187. 
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Lbct  ubb  X.  father  s  kinsmen  under  the  Mitakshara,  are  generally  appli- 
cable to  their  succession  under  the  Mayukha,  with  only  ibis 
difference,  that,  among  the  husband's  and  the  father's  kins- 
men, those  enumerated  in  the  above  text  of  Brihaspati 
take  the  places  assigned  to  them  in  that  text.  Touching 
the  succession  of  distant  kinsmen,  Messrs.  West  and  Biihler 
observe, — "The  sapindas  have  been  divided  into  sagotra 
or  gotrajas,  i.  e,,  those  belonging  to  the  same  family  as  the 
husband,  bearing  the  same  name ;  and  bhinruigotraa,  i.  e,, 
those  belonging  to  a  different  family ;  and  the  former,  as  a 
body,  have  been  placed  before  the  latter.  The  opinion  that 
the  sagotraa  inherit  before  the  bhinTiagotrcta,  seems  to 
have  been  held  by  most  of  the  Shastris  also  who  ynrote  the 
following  Vyavasthas,  and  is  shared  by  the  Law  Officer 
who  assisted  in  the  compilation  of  the  Digest.  It  is  based 
on  the  principle  which  prevails  in  the  case  of  a  male's 
property,  namely,  that  no  property  should  be  allowed  to 
pass  out  of  the  family  through  inheritance,  as  long  as  a 
single  member  of  the  family  survives."* 

I  ought  to  add  that,  as  the  High  Court  of  Bombay 
has  held  in  the  case  of  Lakshmi  bai  v.  Jayrofm  Hari*  tiiat 
the  wives  of  all  gotraja  sapindas  and  aamanodakaa  have 
rights  of  inheritance  co-extensive  with  those  of  their  hus- 
bands, these  female  relations  of  a  woman's  husband  are 
entitled  to  inherit  her  stridhan,  and  have  their  places  in  the 
order  of  succession  just  after  their  respective  husbands.* 
But  in  some  cases,  as  in  that  of  the  daughter-in-law,  their 
position  in  the  order  of  succession  would  evidently  be 
somewhat  different. 


«  1  W.  and  B.,  21.=). 

'  6  Bom.,   A.  C.  J..  152;   ser  also  Lallubhai  r    Manknvarbai.  I.  L.  B. 
2  Bom.,  888.  »  See  1  W.  and  B  .  219.  228.  231. 
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The  text  of  Yajnavalkya* — "  The  property  of  a  childless  Lkcturk  X. 
woman  married  in  the  form  denominated  Biuhma,  or  in  any  On  some  un- 
of  the  other  four  unblamed  modes  of  marriage,  goes  to  her  ^T^^^rn- 

ing  them— 

husband;  but  if  she  leave  progeny,  it  will  go  to  her  daughters;  Are  the   hus- 

,  .  /         1  band's  »ojiMino- 

and  m  other  forms  of  marriage  (as  the  Asura,  &a),  it  goes  dakat  entitled 

to  inherit  a  wo - 

to  her  father,  and  mother,  on  failure  of  her  own  issue" —  man'sproperty? 
contains  no  mention  of  the  kinsmen,  either  of  the  husband 
or  of  the  father,  as  being  among  the  heirs  to  a  woman's 
atridhan;  and  it  is  only  the  exposition  of  that  text  by  Vijna- 
neswara  and  Nilkantha  that  forms  the  basis  of  the  law  on 
the  subject  of  succession  of  remote  heirs.  And  as  these 
commentators  do  not  enumerate  any  more  distant  heirs  than 
the  aapindas  of  the  husband,  or  the  next  of  kin  of  the  father, 
the  question  might  arise  whether  relations  of  the  husband, 
not  within  the  third  degree  (that  is,  not  coming  strictly 
within  the  denomination  of  sapindas),*  can  be  regarded  as 
heirs.  Looking  into  the  other  commentaries,  we  find  that 
the  enumeration  in  the  Dayabhaga  does  not  extend  beyond 
the  sa/pi/ndaa; '  but  Srikrishna,  in  his  commentary  on  the 
Dayabhaga  and  also  in  his  Dayakrama  Sangraha,^  enumer- 
ates the  husband's  mkvXyas  and  aamanodakaa  as  well; 
and  Jagannatha  also  in  his  Digest*  recognizes  the  rights  of 
these  remote  kinsmen.  The  word  aapi/nda,  moreover,  is 
used  in  the  Mitakshara  and  the  Mayukha  to  mean  any 
relation  within  the  seventh  degree  of  descent  &om  any 
common  ancestor,  not  more  remote  than  the  seventh, — ^that 
is  a  sapimda  in  the  more  limited  sense,  as  well  as  a 
aakvXya?    The  opinion  of  the  Bombay  Shastris  is  in  &vor 

»  II,  145.  •  See  Manu,  IX,  186.  ■  See  Ch.  IV,  Seo.  III. 

*  Ch.  II,  Seo.  VI.      *  Bk.  V,  613,  oommentry,  Vol.  II,  p.  624  (Mad.  ed.) 

*  See  Mitakshara  Acharadhyaya  (Sans.),  leaf  6  ;  Mitakshara  (Cole- 
brooke's  translation),  Ch.  II,  Seo.  V,  6  ;  Vyavahara  Mayukha,  Ch.  IV, 
Sec.  VIII,  18  ;  Manu,  V,  60. 
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Lecture  X.  of  this  interpretation ;  *  and  Steele,  in  his  Law  and  Custom 
of  Hindoo  Castes,*  takes  the  same  view.  Therefore  the  hus- 
band's kinsmen  within  the  seventh  degree  of  descent  from 
*  any  of  his  ancestors  within  the  seventh  degree,  are  heirs 
to  a  woman's  property  according  to  the  Mitakshara  and  the 
Mayukha. 

The  only  point  which  remains  unsettled  is,  whether  the 
samanodakas  of  a  woman's  husband  are  also  her  heirs. 
We  have  only  the  authority  of  Srikrishna  and  Jagannatha, 
both  Bengal  lawyers,  in  favor  of  the  rights  of  the  aamanO' 
dakas.  Of  European  writers,  Sir  W.  Macnaghten  enu- 
merates them  as  heirs  ; '  and  his  authority  would  have 
been  entitled  to  great  weight,  but  for  the  fact  that  he 
seems  to  disregard  the  differences  in  the  law  of  succession 
to  stridhan  according  to  the  different  schools,  and  to 
accept  the  law  laid  down  by  the  Bengal  lawyers  as 
of  universal  application.^  The  learned  editors  of  the 
Digest  of  Hindu  Law  according  to  the  Bombay  school, 
merely  state  that  the  samanodakas  are  not  named  as 
heirs  to  a  woman's  property,  but  they  give  no  opinion  on 
the  point.*  The  reasoning  upon  which  Jagannatha  bases 
his  conclusion  that  the  husband's  samanodakas  are  entitled 
to  inherit,  is  founded  upon  a  text  of  the  Vishnu  Purana, 
which  says,  that  in  default  of  sapimdas,  the  sa/manodakas 
perform  the  sraddka.  Upon  this  text  he  observes:* — 
"In  like  manner  women  also  requiring  obsequies,  the 
right  of  performing  for  them  ceremonies  relative  to  another 
world,  should  follow  the  same  order."    And  hence,  by  the 


•  See  1  W.  and  B.,  234—238.  •  P.  68. 

»  Principles  of  Hindu  Law,  p.  39.  *  Ibid,  40,  note. 

*  See  1  W.  and  B.,  239. 
*  Colebrooke*s  Digest,  Bk.  V,  514,  common  tar  j. 
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application  of  the  principle  of  spiritual  benefit,  the  samano-  Lectubb  x. 
dakas  are  shewn  to  be  heirs.  But  the  Dharmasindhu,  a  work 
of  authority  in  the  Western  Presidency,  greatly  weakens 
the  basis  of  this  argument;  for  it  gives  a  different  enumera- 
tion of  persons  competent  to  perform  the  sraddha  of  a 
married  woman,  an  enumeration  in  which  the  husband's 
samanodakas  find  no  place/  In  this  state  of  the  authori- 
ties^ the  point  cannot  be  regarded  as  a  settled  one. 
But  I  may  observe  that,  considering  how  carefully 
the  Hindu  law  tries  to  prevent  escheat  to  the  Crown 
by  introducing  the  disciple,  the  preceptor,  and,  sometimes, 
even  utter  strangers  into  the  line  of  heirs,  it  would  not  be 
in  any  way  contrary  to  the  spirit  of  that  law  to  allow  the 
husband's  aamanodakas  to  inherit  the  stridhan  of  a 
woman,  though  the  Mitakshara  and  the  Mayukha  be  silent 
on  the  point. 

According  to  some  authorities,*  the  daughter's  grand- 
son and  the  husband's  sister  are  heirs  to  a  woman's 
property  by  the  law  of  the  Western  Presidency,  they  being 
regarded  as  the  husband's  sapindas  belonging  to  a  different 
fisuoily.  But  their  precise  position  in  the  order  of  succes- 
sion is  not  clearly  stated. 

Another  important  question  ought  to  be  next  considered,  whether  pa- 

a  •  1  • 

namely,  whether,  on  failure  of  all  relations  on  the  husband's  men  succeed 
side,  a  woman's  relations  on  the  father's  side  are  entitled  to  husband's  reia- 
inherit  her  property,  if  she  had  been  married  in  one  of  the 
approved  forms.     The  Mitakshara    says  nothing  on  this 
point.     The  Mayukha,  upon  the  authority  of  Brihaspati's 
text,  names  some  of  the  father's  sapindas  as  heirs  to  a 


'  See  Dharmasindha,  III,  cited  in  1  W.  and  B.,  244,  note. 

*  See  1  W.  and  B.,  239,  240. 
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Lecturg  X  woman,  but  it  places  them  before  the  sapindas  of  the 
husband.  But  we  learn  from  West  and  Buhler  *  that  the 
Shastris  of  Bombay  unanimously  declare  that  the  father's 
sapindas  are  heirs  to  a  woman  in  default  of  her  husband  a 
kinsmen.  Messrs.  West  and  Blihler  suggest  certain  argu- 
ments in  support  of  this  opinion.  One  of  these  arguments 
is  based  upon  the  doctrine  that  the  right  of  guardianship 
over  a  female  reverts  to  her  paternal  relations  upon 
the  extinction  of  her  husband's  family,  as  is  shown  by  a 
text  quoted  in  the  Mitakshara,' — "  On  failure  of  relations 
on  both. sides  (the  husbands  and  the  parent's)  the  king 
becomes  the  supporter  and  master  of  a  female;"  and 
another  argument  is  deduced  from  the  doctrine  that  the 
right  of  performing  the  obsequies  of  a  married  woman 
belongs  to  her  father  s  sapindas,  in  defiEkult  of  certain 
persons  amongst  whom  are  some  of  the  sapindas  of  the 
husband.'  The  learned  compilers  of  the  Digest  go  on  to 
observe :  * — "  As  now  the  widow's  kinsmen  would,  but  for 
her  marriage,  undoubtedly  have  the  right  to  inherit  her 
estate  on  accoimt  of  their  blood-relationship,  it  seems  not 
unreasonable  to  suppose  that  this  right  revives  on  £ulure 
of  the  persons  who  barred  it. 

"  The  objection  which  might  be  raised  against  this  view, 
that  the  silence  of  the  Mitakshara  and  of  the  Mayukha 
regarding  the  rights  of  the  widow's  blood-relations  is  equi- 
valent to  a  denial  of  these  rights,  cannot  be  sustained, 
since  the  lists  of  heirs  given  in  the  two  law  books  are 
not  exhaustive.    For  neither  the  persons  connected  by  spirit- 


M  W.  and  B.,  243.  '  Aoharadhjaya,  leaf  12,  p.  1. 

*  See  the  Dharmasindha,  III,  Uttarardha,  leaf  6,  page  1,  cited  in  1  W. 
and  B.,  244,  note.  *  1  W.  and  B.,  pp.  244,  245. 
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ual  ties  with  the  widow,  i.  e.,  the  husband's  acharya  and  Lectuhk  X. 
pupil,  nor  the  Brahminical  community  in  the  case  of  a 
Brahman  widow,  nor  the  king  in  the  case  of  other  castes, 
are  mentioned  as  heirs,  though  their  eventual  rights  to  the 
inheritance  would  not  be  disputed  by  any  ELindu  lawyer. 

"  If,  therefore,  the  right  of  the  widow's  own  blood-rela- 
tions revives  on  failure  of  the  husband's  sapmdas,  it  seems 
natural  to  allow  them  to  succeed  in  the  same  order  as  they 
would  have  done  before  her  marriage,  and  to  place  the  mother 
first,  next  the  father,  after  him  the  brothers  and  the  rest 
of  the  sapindaa,  according  to  the  nearness  of  their  rela- 
tionship." 

As  this  view  is  in  accordance  with  the  general  spirit  of 
the  Hindu  law  which,  as  I  have  said  above,  anxiously  tries 
to  prevent  escheat  to  the  Crown,  I  may  venture  to  think 
that  it  would  be  accepted  as  correct  by  the  Courts,  should 
the  question  come  to  be  discussed  before  them.  But  I  ought 
to  add  that  it  is  not  dear  whether  the  paternal  kinsmen 
should  come  after  the  husband's  aapindaa  or  after  his 
aarruinoddkas. 

How  the  nearness  of  relationship,  mentioned  in  the  fore- 
going passage,  is  to  be  determined,  or,  in  other  words,  in  what 
order  the  paternal  kinsmen  should  succeed,  has  not  been 
explained.  The  order  of  succession  for  paternal  kinsmen 
when  they  inherit  on  failure  of  the  husband's  relations, 
ought  to  be  the  same  as  that  in  the  case  where  they  take 
the  estate  in  the  first  instance,  that  is,  where  the  woman 
had  been  married  according  to  one  of  the  inferior  forms 
of  marrige ;  and  so  the  remiarks  I  made  in  the  last  lecture^ 
with  reference  to  this  latter  case  are  equally  applicable  to 
the  former. 


*  See  antcy  p.  377. 
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Lecturk  X.     A  sister's  daughter  has  been  held  entitled  to  inherit  a 

woman's  stridhan  as  a  sapinda  relation  on  the  father's  side.^ 

Order  of  sue-     With    regard    to   the   aparibhasika  stridhan,  that  is, 

session  to  wo> 

roan's  propertjr  property  acquired  by  a  woman  by  the  act  of  partition  and 

other  than  ftri-  ,  ^ 

dhan  proper,  the  like,  the  order  of  succession,  according  to  Nilkantha,  is 
the  same  as  that  for  a  separated  male's  property,  the  suc- 
cessive heirs  being  her  son,  son's  son,  &c.* 
Wealth  given  In  respect  of  property  given  by  the  kindred  (bandhu) 
at  an  Asura  marriage  or  the  like,  Nilkantha  cites*  a 
text  of  Eatyayana,  which  runs  thus : —  "  That  which  was 
given  to  her  by  her  kindred,  goes  on  failure  of  kindred 
to  her  son. " 
Suika.  T^^^  Mayukha^    like    the    Mitakshara,    declares,    upon 

the  authority  of  (Jautama's  text,  that  the  sister's  perqui- 
site (jBulka)  belongs  to  the  uterine  brothers  after  the  death 
of  the  mother. 
Succession  to        Touchiug  the  dcvolutiou  of  the  property  of  a  maiden, 
a  maiden.        the  Mayukha  cites^  the  same  text  of  Baudhayana  that 
is  quoted  in  the  Mitakshara,  and  follows  the  same  rule  that 
is  laid  down  by  Vijnaneswara. 
Devolution  of       I  "^^w  proceed  to  consider  the  devolution  of  stridhan 
cordinK*to*he  according  to  the  Dravida  school.     Here,  among  the  other 
schToV*  authorities    commonly    followed    besides  the    Mitakshara, 

the  most  important  are  the  Parasara  Madhavya  and  the 
Smriti  Chandrika."  But  the  question  as  to  the  comparative 
weight  of  the  authority  of  these  works  has  not  been  judi- 
cially determined. 

'  ^  See  1  W.  and  B.,  254. 

•  Vjavahara  Mayakha,  Ch.  IV,  Seo.  X,  26 ;  see  also  1  W.  and  B.,  215  ; 
Vijiarangam  v,  Lakshnman.  8  Bom.,  O.  G.  J.,  260. 

■  Vyavahara  Maynkba,  Ch.  IV,  Sec.  X,  31. 

♦  Oh.  IV.  Seo.  X,  32.  *  Ch.  IV,  Sec.  X,  34. 

^  Bnt  see  the  remarks  of  Nelson  in  his  View  of  the  Hindu  Law,  ice, 
pp.  Ill— 114. 
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On  the  subject  of  succession  to  stridhan,  the  Madhaviya  Lkctube  X. 
commentary  generally  follows  the  Mitakshara,  differing  The  Parasara 

,       ,       ,        J  Madhavya. 

from  it  only  in  the  enumeration  of  heirs  after  the  husband 
and  the  parents/ 

The    Smriti  Chandrika  is  a  much  fuller  treatise,  and  Smriti  Chan- 

drika. 

differs  from  the  Mitakshara  oftener  than  the  Parasarsi 
Madhavya  does.  The  order  of  succession  to  stridhan, 
as  laid  down  in  the  Smriti  Chandrika,  does  not  differ 
much  firom  that  given  in  the  Viramitrodaya  and  the  Vyava- 
hara  Mayukha. 

Devandabhatta,  like  Mitramisra  and  Nilkantha,  divides  Saccession  of 
stridhan  into  the  following  classes,  with  reference  to  the 
relative  rights  of  sons  and  daughters  to  inherit  it  :* — 

I. — ^The  gift  subsequent  (anvxidheya),  and  the  affec- 
tionate gift  by  the  husband  (pritidatta), 
II. — ^The  yautuka, 

III. — All  other  kinds  of  stridhan. 

But  as  he  holds  that  the  term  stridhan  is  used  in  a 
technical  and  not  in  an  unlimited  literal  sense,  he  does  not 
recognize  the  fourth  class  of  stridhan  according  to  Nil- 
kantha  (the  aparibhasiJca  stridhan,  or  woman's  property 
other  than  her  stridhan  proper).  • 

This  classification  is  made  with  a  view  to  reconcile 
certain  apparently  discrepant  Bishi  texts.  While  Yajna- 
valkya*  and  Qautama^  declare  that  the  daughters  in- 
herit their  mothers'  property;  and  the  Mitakshara  (which 
is  based  upon  Yajnavalkya),  deduces  from  these  texts  the 
general  rule  that  the  daughters  in  the  first  instance  inherit 


*  Dayayibhaga  (BomeU's  traiislation),  p.  43 — 46. 

*  See  Smriti  Chandrika,  Ch.  IX,  Sec.  Ill,  6, 12, 16. 

*  II,  117,  died  in  the  Mitaluhara,  Ch.  II,  See.  XI,  12. 

*  XXVIII,  21,  cited  in  the  Mitakshara,  Ch.  II,  Sec.  XI,  13. 
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LscTUBs  X.  all  their  mother's  aU^idhan,  Manu^  lays  down  the  rule  that 
all  the  uterine  brothers  and  all  the  uterine  sisters  equally 
divide  their  maternal  estate.  This  text  of  Manu  has 
been  a  source  of  some  embarrassment  to  Vijnaneswara,  who 
tries  to  explain  it  as  meaning  that  the  sons  as  a  class  divide 
the  mother  s  estate  equally,  and  so  do  the  daughters,  each 
class  taking  the  estate  in  its  turn.*  But  this  explan- 
ation has  been  rejected  by  all  subsequent  commentators  of 
repute,  such  as  Jimutavahana,  Devandabhatta,  Nilkantha, 
and  Mitramisra.  And  indeed  Vijnaneswara's  view  seems 
irreconcilable  with  the  following  text  of  Brihaspati  cited 
in  the  Smriti  Chandrika  :' — 

"  A  woman's  property  goes  to  her  children  [male],  and  the 
daughter  also  is  a  sharer  with  them,  provided  she  be  un- 
affianced ;  but,  if  married,  she  receives  a  mere  token  of  res* 
pect." 

It  is,  therefore,  inferred  by  the  authors  of  the  Smriti 
Chandrika,  the  Mayukha,  and  the  Yiramitrodaya,  that  the 
said  texts  of  Yajnavalkjra,  (Jautama,  Manu,  and  Brihas- 
pati do  not  indiscriminately  relate  to  all  kinds  of  stridhan 
alike,  but  that  each  text  relates  only  to  some  particular 
kinds  of  it.  And  this  inference  is  supported  by  Manu 
himself,  who  declares — 

« 

"What  she  received  after  marriage  from  the  family  of 
her  husband,  and  what  her  affectionate  lord  may  have 
given  her,  shall  be  inherited,  even  if  she  die  in  his  lifetime, 
by  her  children."     (IX,  195.) 

«Pn)perty  given  to  the  mother  on  her  marriage  is 
inherited  by  her  unmarried  daughter;  and  the  son  of  a 
daughter,  appointed  in  the  manner  just  mentioned,  shall 


»  IX,  192.      «  Mitakshara,  Ch.  II,  Sec.  XI,  20,  21.      >  Ch.  IX,  Seo.  lU,  7. 
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inherit  the  whole  estate  of  her  father,  who  leaves  no  son  Lectubk  X. 
by  himself  begotten."   (IX,  131.) 

From  these  texts  the  rule  is  deduced,  that  the  joint  suc- 
cession of  sons  and  daughters  relates  to  the  anvxidheya 
atridhan  and  the  affectionate  gifts  of  the  husband ;  that  the 
exclusive  right  of  maiden  daughters  relates  to  the  mother's 
yautuka;  and  that  to  other  kinds  of  stridhan,  the  daugh- 
ters succeed  to  the  exclusion  of  sons,  according  to 
the  texts  of  Yajnavalkya  and  Gtetutama.  It  is  only  by 
this  limited  interpretation  that  the  texts  of  the  two  last 
named  sages  can  be  reconciled  with  those  of  the  other  sages 
quoted  above ;  and  this,  accordingly,  is  the  interpretation 
adopted  in  the  Smriti  Chandrika.^ 

To  the  anwadheya  and  the  husband's  gift,  the  widowed 
daughter  is  not,  according  to  Devandabhatta,  entitled  to 
succeed.  This  rule  is  dediu^d  from  the  text  of  Eatyayana : — 
"  Sisters  having  husbands  shall  share  with  kinsmen."  ' 

Touching  the  rights  of  children,  the  Smriti  Chandrika' 
lays  down  the  important  doctrine  that  "  survival  is  the  only 
circumstance  recognized  by  law  as  creating  a  right  to  in- 
herit the  property  of  a  deceased  woman; "  so  that,  unlike 
the  case  of  the  paternal  estate,  to  which  sons  become  en- 
titled by  birth,  and  of  which  they  can  enforce  partition  in 
some  cases  even  during  the  father^s  lifetime,  the  maternal 
estate  can  become  subject  to  the  rights  of  the  sons  only  on 
the  mother's  demise. 

In  the  case  of  the  ycmtuka  stridhom,  sons  succeed  on 
failure  of  maiden  daughters.^ 

The  text  of  Gbutama,* — "  A  woman's  property  goes  to  her 

*  Ch.  IX,  Sec.  Ill,  1—16.  '  Smriti  Chandrika,  Ch.  IX,  Seo.  Ill,  9. 

■  Ch.  IX,  Sec.  Ill,  6, 
*  Smriti  Chandrika,  Ch.  IX,  Sec.  Ill,  26.         *  XXVIU,  21: 
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Lectubb  X.  daughters  unmarried  and  unprovided/'  has  a  construction 
put  upon  it,  which  is  different  from  that  adopted  in  the 
Mitakshara.  Upon  this  text  Devandabhatta  says  :^  **  The 
meaning  is,  that  such  kinds  of  stridhan  as  are  denominated 
*  adhyagni '  and  the  like  belong  to  daughters  unmarried, 
and  married  but  unprovided.  The  wealth  is  to  be  divided 
among  such  daughters  alone.  The  term  '  improvided,'  used 
in  the  above  text  of  Gautama,  is  to  be  interpreted  accord- 
ing to  Apararka  as  implying  an  issueless,  unendowed  (that 
is,  destitute  of  wealth),  unfortunate  (durbhaga),  or^a 
widowed  daughter.  The  construction  which  Yijnaiieswara 
has  put  upon  the  passage  is  to  be  rejected  as  founded  on 
assumptions  imwarranted."  So  that  atridhan  coming  under 
class  III  is  taken  by  maiden  daughters  jointly  with  unpro- 
vided married  daughters.  In  other  respects,  succession  to 
this  class  of  stridhan  under  the  Smriti  Chandrika  follows 
the  rules  of  Yijnaneswara,  and  the  successive  heirs  after 
daughters  are  daughter's  daughters,  daughter's  sons,  sons, 
and  son's  sons.* 

Grandchildren,  whether  son's  sons  or   daughter's  issue, 

take  per  stiiyea  and  not  per  capita,^ 
In  the  case  of  the  amuadheya  and  the  husband's  gift 

(pritidatta  atridhan),  sons,  and  daughters  who   are  not 

widows,  succeed  simultaneously ;  and  it  would,  therefore, 

follow  that  in  the  absence  of  either  class  of  children  the 

other  would  inherit  the  whole  estate.     But  where  there  is 

failure  of  both  sons  and  daughters,  the  question  arises,  who 

are  the  next  heirs  ?     Should  the  children   of  sons  and 

daughters  inherit  simultaneously  in  the  same  way  as  the 


*  Smriti  Chandrika,  Ch.  IX,  Sec.  Ill,  17. 
•  Ibid,  20—24.  •  Ibid,  26. 
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sons  and  daughters  of  the  deceased  do,  or  should  the  Lecture  X. 
children  of  either  alone  succeed  ?  and  in  either  case,  should 
the  grandsons  succeed  jointly  with  or  to  the  exclusion  of 
grand-daughters  ?  Nothing  is  said  in  the  Smriti  Chandrika 
in  answer  to  these  questions.  The  law  of  the  Bengal 
school,  which  allows  the  joint  succession  of  sons  and 
maiden  daughters  over  aU  kinds  of  stridhan  except  the 
yautuka  and  the  father  s  gifts,  makes  the  son  s  son  succeed 
in  default  of  children  of  the  deceased,  and  admits  the 
daughter's  sons  only  in  default  of  the  son's  sons/  But  as 
the  Dayabbaga  is  not  accepted  as  authority  in  the  Dravida 
school  when  it  is  in  conflict  with  the  Mitakshara,  and  as  in 
the  absence  of  any  express  provision  to  the  contrary  in 
the  Parasara  Madhavya  and  the  Smriti  Chandrika,  works 
peculiar  to  that  school,  the  commentary  of  Yijnaneswara  is 
generally  followed,  it  may,  I  think,  be  fairly  contended  that, 
in  default  of  children  of  the  deceased,  her  daughter's 
daughters,  her  daughter's  sons,  and  her  son's  sons  would  be 
the  successive  heirs  to  her  anwadheya  and  husband's 
gift  (pritidatta  stridhan). 

The  question,  who  should  succeed  to  the  yautuka  in 
default  of  sons,  is  left  equally  unsettled  in  the  Smriti 
Chandrika. 

So  much  for  the  succession  of  children  and  grandchil- 
dren. 

The  order  of  succession  to  the  property  of  a  woman  who  Snccewion  to 

^  /^       "^  the  stridhan  of 

leaves  no  progeny,  that  is,  neither  children  nor  grandchildren,  a^chiWiesa  wo- 
is  here,  as  in  the  other  schools,  regulated  by  the  form  of 
her  marriage ;  and  it  is  deduced  in  the  Smriti  Chandrika 
from   the  following  texts  of  Manu,  Yajnavalkya,  Yama, 
and  Katyavana. 


man. 


*  Sec  Dayabhaga,  Ch.  IV,  Sec.  II,  11. 
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Lecture  X.  Manu : — "  It  is  ordained  that  the  property  of  a  woman 
married  by  the  ceremonies  called  Brahma,  Daiva,  Arsha, 
Oamdharha  or  Prajapatya,  shall  go  to  her  husband,  if  she 
die  without  issue."     (IX,  196.) 

Tajnavalkha: — ''The  property  of  a  childless  woman 
married  in  the  form  denominated  BrahTrva,  or  even  in  any  of 
the  four  unblamed  modes  of  marriage,  goes  to  her  hnsband." 
(II,  145.) 

Tama :  ^ — ''  Wealth  which  is  given  at  the  marriage  called 
*  Asv/ra'  or  the  like, is  to  be  taken  by  the  father  alone, 
where  the  woman  dies  without  issue." 

Katyayana : ' — ''  What  was  given  by  kinsmen  goes,  in 
default  of  the  kinsmen,  to  her  husband." 

''What  is  received  from  parents  by  a  woman  married 
in  the  form  called  '  Asv/ra '  and  the  like,  goes,  in  de&ult 
of  her  isssue,  to  her  mother  and  father." 

From  these  texts  the  rule  is  deduced  that  the  property 
of  a  childless  woman  goes  to  her  husband  if  she  had  been 
married  in  one  of  the  first  five  forms ;  in  other  cases,  it 
reverts  to  her  father  or  other  kinsmen-  from  whom  she  had 
received  it ;  and  it  is  only  in  default  of*  such  kinsmen  that 
the  husband  inherits  in  such  cases.* 
The  guika.  But  the  sulka,  or  wealth  received  as  "  the  price  of  house- 

hold utensils,  of  beasts  of  burthen,  of  milch  cattle,  or  orna- 
ments of  dress  or  for  works,"*  is  declared,^  on  the  basis  of  the 
text  of  Gautama,^  to  devolve  first  on  the  uterine  brothers, 
and,  on  their  default,  on  the  mother. 

The  sister's  son,  the  husband's  sister's  son,  the  husband's 
brother's  son,  the   brother's   son,  the  son-in-law,  and  the 


*  Cited  in  the  Smriti  Chandrika,  Ch.  IX,  Seo.  HI,  31. 

•  See  Smriti  Chandrika,  Ch.  IX,  Seo.  Ill,  30. 

»  Ibid,  Sec.  Ill,  29—32.         *  Ihidy  Sec.  1, 6.         »  Ibid,  Seo.  Ill,  38. 

•  XXVIII,  23. 
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husband's   younger  brother,   are  declared  to  be  successive  Lectube  X. 
heirs  in  the  order  in  which  they  are  enumerated,  upon  the 
authority  of  the  following  text  of  Bnhaspati :  * — 

"  The  sister  of  a  mother,  the  wife  of  a  maternal  or  of  a 
paternal  imcle,  the  sister  of  a  father,  the  mother  of  a  wife, 
and  the  wife  of  an  elder  brother  are  declared  equal  to  a 
mother.  K  they  leave  no  male  issue  of  their  body,  nor  the 
son  of  a  daughter,  nor  a  daughter,  the  sister's  son  and  the 
rest  shall  inherit  their  property." 

But  the  exact  position  of  this  group  of  heirs  is  not  given 
in  the  Smriti  Chandrika.  If  Brihaspati's  text  is  followed 
without  qualification,  this  group  would  come  after  children 
and  grandchildren,  and  before  the  husband  and  the  parents. 
This,  however,  would  conflict  with  the  rule  laid  down  in  the 
texts  of  Manu,  Yajnavalkya,  and  other  sages  quoted  above. 
The  Mayukha'  expressly  places  this  group  after  the  hus- 
band or  the  parents  according  to  the  form  of  the  woman's 
marriage.  And  the  same  may  be  taken  to  be  the  position 
of  the  group  according  to  the  intention  of  Devandabhatta ; 
for  he  mentions  this  group  after  stating  that  the  husband 
or  the  paternal  kinsmen  succeed  to  the  atridhan  of  a 
i^hildless  woman,  according  as  her  marriage  was  in  an 
approved  or  in  a  disapproved  form. 

The  issue  of  a  rival  wife  are  declared  competent  to 
inherit,  if  the  deceased  leaves  '*  no  progeny,  husband,  or  the 
like."  ^  But  their  exact  position  in  the  order  of  succession  is 
not  given  in  the  Smriti  Chandrika,  though  from  the  context 
it  would  seem  that  by  the  words  '  the  Wee,  *  the  author 
means  the  heirs  referred  to  in  the  text  of  Brihaspati.  Nor 
is  there  anything  to  shew  in  what  order  the  issue  of  a 

^  836  Smriti  Chandrika,  Ch.  IX,  Seo  III,  36,  37. 
'  Ch.  IV,  Seo.  X,  30.  •  Smriti  Chandrika,  Ch.  IX,  Sec.  Ill,  38. 

C  3 
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Lectubb  X.  rival  wife  inherit.  But  in  the  absence  of  any  express  provi- 
sion, I  think  it  may  be  taken,  according  to  the  general  spirit 
of  the  Hindu  law  on  the  subject,'  that  the  daughters  come 
first  and  then  the  sons. 

The  law  relating  to  the  rights  of  the  issue  of  rival  wives 
of  difierent  classes  or  castes  I  need  not  consider,  as  by  the 
prohibition  of  marriage  in  a  diiSerent  caste  in  the  present 
age,  that  law  is  become  mere  matter  of  speculative  curiosity. 

The  enumeration  of  heirs  in  the  Smriti  Chandrika  stops 
at  this  point,  and  neither  the  husband's  aapindaa  nor  those 
of  the  father  are  even  referred  to.  In  the  absence  of  any 
provision  to  the  contrary  in  the  Farasara  Madhavya  and 
the  Smriti  Chandrika,  the  remarks  I  have  made  regarding 
the  succession  of  distant  heirs  according  to  the  Mayukha 
(with  which  the  Chandrika  agrees  in  so  many  respects)  may 
be  taken  as  applicable  to  the  school  of  law  we  are  now 
considering. 

It  is  only  in  one  respect  that  those  remarks  are  inappli- 
cable to  the  Dravida  school,  namely,  that  the  widows 
of  the  sapindas  are  not  recognized  here  as  heirs.  In  the 
case  of  Bandavi  Settah  v.  Bandam  Maha  LaJcshmy,*  the 
High  Court  of  Madras  held  that  a  daughter-in-law  coulcV 
not  be  the  heiress  of  her  mother-in-law. 

The  mode  of  devolution  of  a  maiden's  property  according 

to  the   Chandrika  *  is  the  same  as  that  according  to  the 

Mitakshara. 

Snetession  to       In  Connection  with  the  law  of  succession  to  stridhan  ac- 

cUnciDg  -  wo-  cording  to  the  Dravida  school,  I  ought  to  consider  the  law 

of  succession  to  the  property  of   that    unfortunate  class 


'  See  Mitaktthara,  Ch.  II,  Sec  XI,  22  ;  and  Smriti  Chandrika,  Ch.  IX, 
Sec.  Ill,  39.  ■  4  Mad.,  180.  •  Ch.  IX,  Sec  III,  34,  36. 
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of  females,   the   dancing-girls  attached   to  the  numerous  Lecture  X. 
pagodas  in  the  South. 

You  must  not  imagine  that  the  Hindu  law  which  visits 
unchastity  in  a  woman  with  the  direst  penalties,  and  which 
declares  the  disloyal  wife  to  be  unworthy  of  stridhan^ 
could  have  ever  cared  to  lay  down  any  order  of  succession 
to  the  property  of  such  women.  The  Anglo-Indian  Courts 
being  now  and  then  called  upon  to  decide  contested 
questions  of  inheritance  to  such  property,  h^^ve  been 
obliged  to  lay  down  some  rules ;  and  these  constitute  the 
whole  law  on  the  subject. 

The  earliest  reported  case  on  the  point  is  that  of  Taror- 
munTiee  Dassee  v.  Motee  Buneanee,^  a  Bengal  case.  In 
that  case  a  woman,  who  had  lapsed  into  prostitution, 
having  died  leaving  two  prostitute  daughters  bom  after 
her  degradation,  and  another  daughter  bom  in  lawful 
wedlock,  the  last-named  daughter,  as  guardian  on  behalf 
of  her  minor  sons,  sued  the  other  daughters  to  recover  her 
maternal  estate.  The  Sudder  Court  put  the  following 
question  to  the  Pandit : — 

"  If  a  Hindu  woman,  who  is  an  outcast  in  consequence  of 
living  by  prostitution,  die,  and  leave  three  daughters,  one 
a  married  woman,  and  mother  of  several  children,  and 
respectable ;  the  other  two,  prostitutes,  who  lived  with  the 
outcast  mother,  and  had  all  things  in  common  with  her : 
which  will  inherit  the  mother's  property  ?"  The  Pandit 
replied : — "  The  two  prostitute  daughters  alone  inherit  what- 
ever the  mother  may  have  left ;  because  the  relation  of  the 
married  and  respectable  daughter   to  the  outcast  mother 


^  See   Viramitrodaya,  2  W.  and  B.,  76  ;  Smritd  Chandrika,  Ch.  IX. 
Sec.  II,  24.  •  7  Sel.  Rep.,  273. 


404         SUCCESSION   TO  STRIDHAN,  DRAVIDA  SCHOOL. 

LscTURB  X.  has  be^i  severed."  Upon  receipt  of  this  reply,  the  C!omt 
affirmed  the  judgment  of  the  Principal  Sudder  Ameen  who 
had  dismissed  the  plaintiff's  claim.  The  opinion  given  by 
the  Pandit  in  this  case  was  recognized  as  correct  by  the 
High  Court  of  Madras  in  Myna  Bai  v.  Uttaram,  in  which 
the  Court  observed  :* —  "  The  Doctrine  of  Mr.  Justice 
Strange  in  section  363  of  his  Manual  is  fully  borne  out  by 
a  dictum  in  the  case  quoted.'  It  was  a  suit  by  the 
daughter,  bom  in  wedlock  ol  a  mother,  who  afterwards 
lapsed  into  prostitution,  to  recover  from  the  daughters 
bom  in  prostitution  the  property  of  the  mother.  The 
Court  held  the  plaintiff*  s  title  not  made  out,  because  the 
conduct  of  the  motiier  had  entirely  severed  her  from  her 
natural  family,  so  tiiat  the  plaintiff,  the  daughter  bom  in 
wedlock,  could  not  succeed  to  her.  There  is  also  the  dic- 
tum that  the  prostitute  daughters  are  entitled  to  succeed, 
but  the  plaintifTs  case  fedling  this  was  not  actually  neces- 
^  sary  to  the  decision.  In  Madras  too  it  has  never  been 
doubted  that  the  children  of  the  prostitute  succeed  to  the 
property  of  their  mother.  We  have  been  unable  to  find  the 
least  authority  either  in  the  books  or  in  practice,  for  an 
opinion  of  Mr.  Justice  Strange,  that  the  children  must  be 
adopted  children.  The  decisions  upon  the  question  are  not 
numerous,  as  indeed  they  seldom  are,  upon  points  so  well 
established  as  to  leave  to  the  reckless  litigants  of  this 
country  no  hope  of  benefit  from  contesting  them.  The 
newspaper  report  of  a  case  in  the  High  Court  of  Bcmibay 
contains  the  opinion  of  the  Judges,  in  a  case  which  did  not 
call  for  it,  that  the  Courts  in  future  ought  not  to  imder- 


*  2  MiKl.,  202. 

'  Taramunnee  Da^sea  o.  Motee  Baneanec,  7  SeL  Bep.,  273 
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take  the  settlement  of  questions  of  inheritance  between  Lecture  X. 
persons  of  the  prostitute  class  and  their  offspring,  whether 
natural  or  adopted.  The  Court,  however,  admitted  that 
their  own  precedents  were  in  favor  of  doing  so.  The  case 
was  there  one  of  an  adopted  daughter,  and  of  course  there 
would  be  much  reason  for  contending  that  there  was  an 
intention  to  bring  up  the  child,  when  so  adopted,  to  prosti- 
tution. Even,  therefore,  if  the  case  could  be  considered  an 
authority,  it  would  be  none  upon  the  present  question. 

"  Our  reasoning,  therefore,  is,  that  there  is  no  authority 
against  the  existence  of  heritable  blood  between  the 
woman  and  her  illegitimate  ofispnng/' 

In  the  case  of  Kamakski  v.  NagarcLtknavi^  the  ques- 
tion was  raised  whether  on  the  death  of  one  of  two  sisters, 
to  whom  the  office  of  dancing-girl  to  a  pagoda  had  passed 
by  right  of  succession  from  tiieir  mother,  the  share  of  the 
deceased  sister  devolved  on  her  daughter  (the  plaintiff)  or 
the  office  with  its  emoluments  passed  in  their  entirety  to 
the  surviving  sister  (the  first  defendant).  The  Court  in  its 
judgment  said: — 

"  There  is  no  doubt  that  in  Madras  the  issue  of  a  dan- 
cing-woman are  her  legal  heirs,  and  the  Hindu  law  of  inherit- 
ance appears  not  to  warrant  any  distinction  between  the 
descent  of  her  property  and  the  descent  of  paternal  property, 
except  that  daughters  are  placed  before  sons  in  the  order  of 
succession  as  in  the  case  of  the  succession  to  stMhanunb, 
and  this  without  any  qualification.  Now  as  the  property  in 
dispute  was  not  stridluinum  of  the  plaintifi*\s  mother  and  her 
sister,  the  1st  defendant  ( and  for  this  position  the  recent 
decision  of  this  Court  in  Sengamatliaviynal  v.  Valayada 


^  5  Mad.,  161. 
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Lecture  X.  Mudali,  3  Madras  H.  C.  Reports,  812,  is  a  direct  authority), 
the  general  rule  must,  we  think,  be  considered  to  be  that  the 
children  of  dancing- women  take  by  descent  the  estate  of  co- 
parceners in  their  mother  s  property ;  their  daughters  as  a 
class  first,  and  on  failure  of  daughters  their  sons  as  a  class. 
There  would  not  be  a  doubt  about  thia  being  the  nature  of 
the  estate  in  the  case  of  sons  succeeding,  and  in  reason  and 
principle  we  can  see  nothing  on  which  to  found  any  distinc- 
tion as  to  the  estate  of  inheritance  which  daughters  take. 
The  ordinary  law  of  inheritance  must,  it  appears  to  us, 
govern  in  both  cases  alike. 

"  The  objection  on  the  part  of  the  appellant  that  the  Ist 
defendant  and  her  sister  took  a  joint  estate  with  rights  of 
survivorship,  was  sought  to  be  supported  by  an  argument 
of  analogy  drawn  from  the  rules  of  inheritance  in  the  cases 
of  several  widows  being  heirs  and   of  the   succession  of 
several  daughters  to  the  atridhanum  of  their  mother.     We 
are  not  prepared  to'  lay  down  that  in  the  latter  case  the 
right  of  survivorship  to  the  exclusion  of  the  children  of  a 
deceased  sister  exists,  but  assuming  that  it  does,  the  argu- 
ment appears  to  us  to  be  of  no  force.     There  is  obviously 
no  analogy  between  the  present  case  and  that  of  widows 
inheriting  the  estate  of  their  husband  ;  and  as  to  the  law  of 
succession  to  stridkanuvfi  we  think  it  a  sufficient  answer 
that   it  is  a  peculiar  law,  and  its  positive  restriction  to 
maternal  property  acquired  in  a  particular  manner  precludes 
its  being  extended  by  analogy  to  a  widely  different  kind 
of  maternal  property,  the  descent  of  which  may  be  regulated 
by  the  ordinary  law  of  inheritance/* 

From  these  cases  it  would  appear  that  the  rights  of 
children  of  dancing-women  to  inherit  their  maternal  prop- 
erty has  been  recognized  by  our  Courts.     The  law  on  the 
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subject  has  been  summed  up  by  Strange  in  his  Manual  of  Lecture  X. 
Hindu  Law,*  thus : — 

I. — "  The  property  of  a  dancing-girl  will  pass  to  her 
female  issue  first,  and  then  to  her  male,  as  in  the  case 
of  other  females." 

II. — "  On  failure  of  issue,  the  property  of  a  dancing-girl 
will  go  to  the  pagoda  to  which  she  is  attached." 

III. — "  With  prostitutes,  the  tie  of  kindred  being  broken, 
none  of  their  relatives  who  remain  undegraded  in  caste, 
whether  oflfepring  or  other,  inherit  from  them."  '*  Their 
issue  after  their  degradation  succeed." 

In  Chmningham*s  Digest  of  Hindu  Law*  the  broad  rule 
is  laid  down  that  "  the  succession  to  dancing-women  is  the 
ordinary  succession  of  Hindu  heirs  to  family  property, 
except  that  daughters  are  placed  before  sons  in  the  order 
of  succession."  It  is  true  that  this  is  opposed  to  the  second 
of  the  above  rules  quoted  from  Strange,  which  is  based 
upon  the  opinion  of  the  Sudder  Pandits ;  but  it  is  sup- 
ported by  the  ruling  of  the  Madras  High  Court  in  the  case 
of  Kamakshi  v.  Nagarathnam  just  referred  to.  Moreover, 
the  correctness  of  the  rule  laid  down  by  Strange  seems 
open  to  question.  There  is  nothing  in  the  Hindu  law  in  its 
support,  the  only  escheat  which  that  law  allows,  being  one 
in  favor  of  the  Crown ;  and  the  rule  can  therefore  be 
maintained  only  on  the  groimd  of  its  being  based  upon  usage. 

The  consideration  of  the  law  of  succession  to  stridhan  Succession  to 

ftridhanac- 

according  to  the  Mithila  school  need  not  detain  us  lonff.  cording  to  the 

Mithila  schooL 

The  Vivada  Chintamani,  one  of  the  leading  authorities  in 
that  school,  lays  down  a  very  simple  order  of  succession  to 
woman's  property ;  not  indeed  simpler  than  that  given  in 

»  P.  89,  Sec.  361,  363.  »  P.  112. 
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Lbcturk  X.  the  Mitakshara,  but  certainly  more  simple  than  the  order 
given  in  the  Majnikha  or  the  Chandrika. 

d^?^'an"u^*  The  text  of  Manu,*— "  On  the  death  of  the  mother,  let  all 
the  uterine  brothers  and  (if  unmarried)  the  uterine  sisters 
divide  the  maternal  estate,  &c.,  in  equal  shares/' — and  that 
of  Brihaspati,* — "  A  woman's  property  goes  to  her  children, 
and  the  daughter  is  a  sharer  with  them,  provided  she  be 
unaffianced ;  but,  if  she  be  married,  she  shall  not  receive 
the  maternal  wealth," — which  allow  the  joint  succession  of 
sons  and  daughters,  and  which,  according  to  the  Mayukha 
and  the  Chandrika,  are  limited  in  their  application  to  the 
amuadheya  and  the  pritidaMa  stridhan,  are  held  by  Va- 
chaspati  Misra'  to  be  applicable  to  atridhan  of  every 
description  except  the  nuptial  gifts,  furniture,  and  the 
like ;  and  it  is  to  these  last  that  the  texts  of  Manu,^ 
Yajnavalkya,^  and  Gautama,^  declaring  the  exclusive  suc- 
cession of  daughters,  are  said  to  refer. 

In  the  former  case,  that  is  the  case  of  joint  succession,  the 
word  '  sisters '  in  Manu's  text  is  explained  by  the  light  of 
that  of  Brihaspati's  text  to  mean  only  the  unmarried 
daughters ;  and  married  daughters  are  declared  entitled  to 
something  only,  so  that  their  feelings  may  not  be  wounded.* 

OU^r  hein.  In  default  of  descendants  down  to  the  daughter's  sons, 
the  property  of  a  woman,  if  married  in  one  of  the  five  ap- 
proved forms  of  marriage,  namely,  the  Brahma,  Daitxt, 
Araha,  Prajapatya  and  Oavdharba,  goes  to  her  husband ; 
and  if  married  in  any  of  the  other  forms,  it  goes  to  her 


'  IX,  192. 

*  See  Smriti  Chandrika,  Ch.  IX,  Sec.  Ill,  7  ;  Vyavahara  Maynkhar 
Ch.  IV,  See.  X,  15,  where  the  text  Ib  quoted  as  a  text  of  Ifana. 

*  Tagore's  translation  of  the  Yivada  Chintamani,  pp.  266 — 269. 

*  IX.  131.  *  n,  117.  •  XXVIII,  21. 

^  Vivada  Chintamani,  Tagore's  translation,  p.  267. 
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mother,  and  then  to  her  father/     This  rule  is  deduced  from  Lkotubb  X. 
the  text  of  Manu.' 

Here  the  enumeration  of  heirs  in  the  Vivada  Chinta- 
mani  stops.  But  the  Madana  Parijata'  mentions  the  co- 
wife's  daughter  and  her  daughter's  son,  and  the  Vivada  Bat- 
nakara*  mentions  the  group  of  heirs  given  in  Brihaspati's 
text,  namely,  the  sister's  son,  the  husband's  sister's  son,  &c., 
as  entitled  to  inherit.  As  the  Vivada  Batnakara  is  a  high 
authority  in  the  Mithila  school,  the  heirs  after  the  husband 
or  the  parents  would  be  those  mentioned  by  Bnhaspati. 
After  them  the  order  of  succession  would,  I  presume,  be 
the  same  as  that  according  to  the  Dravida  school. 

A  woman's  fee,  that  is  property  received  by  her  at  the  WomAu's  fe«. 
time  of  marria^  if  it  was  celebrated  in  any  of  tiie  three  dis- 
approved^ is  decW  to  belong  to  her  uterine  bro- 
thers,  her  mother,  and  her  father  in  succession.^ 

The  order  of  succession  to  a  maiden's  property,  according  Succession  to 
to  the  Mithila  school,  is  the  same  as  that  according  to  the  property. 
Mitakshara,  being  in  &ct  based  upon  the  same  text  of 
Baudhayana  :* — 

"  The  wealth  of  a  deceased  damsel,  let  the  uterine  brothers 
themselves  take ;  on  failure  of  them,  it  shall  belong  to  the 
mother,  or,  if  she  be  dead,  to  the  father."  ' 

A  son  adopted  by  a  woman  in  the  krUrmui  form  is,  KrUrima  ton, 
under  the  Mithila  law,  entitled  to  inherit  her  atridhan.'^ 


'  Tagore*8  tranBlation,  269.  *  IX,  196, 197. 

*  Tagore'B  translation  of  the  Vivada  Chintamani,  Table  of  Sacceasion 
to  the  peculiar  property  of  women,  para.  y.  *  Ibid^  para,  vi. 

*  Vivada  Ohintamani,  Tagore*s  translation,  p.  270.  '  IHd. 

^  See  Macnagrten^B  PrincipleB  of  Hindu  Law,  76  ;  2  Strange,  204  ; 
Sreenarain  Bai  r.  Bhya  Jha,  2  Sel.  Rep.,  84  ;  The  Oolleotor  of  Tirhoot 
V.  Huro  Pershad,  7  W.  R.,  500;  MuBsamut  Shibo  r.  Joogun  Singh, 
8  W.  R.,  166. 
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SUCCESSION  TO  STEIDEAN  ACCOBDING  TO  THB  BENGAL 

SCHOOL. 

Succession  to  ttridhan  aocording  to  the  Bengal  school^SoeoeMkm  of  children 
and  their  descendants^ilyattfiiia  tbridham — Sons  and  dangliten — Bamn  and 
widowed  daoghters— Fairtiiia  ttridhan-^Fro^^nj  given  by  thA  father- 
Adopted  son — Daughter's  adopted  son— Grandsons,  whether  hj  eons  or 
danghters,  take  per  tHrpm  Sneeession  of  the  group  of  heira  oonsasting  el 
the  hnsband,  the  brother,  and  the  parents — Heirs  after  the  baaband,  the 
brother,  and  the  parents— The  group  of  heirs  aocording  to  Brlhaspati's  text 
—The  9apinda$^  jolwfyM,  and  jatmNMuUsj**  Paternal  kinamea  — Thf 
Crown — Heirs  to  immoTeable  property  given  by  the  huaband— Heirs  to  the 
property  of  a  maiden. 

Succession  to        It  remains  now  to  consider  the  law  of  ^uccessioii  to  atri- 
cording^to^Uie  dhoLn  according  to  the  Bengal  school.  That  law  differs  from 
^ '  che  law  of  the  other  schools  in  many  respects ;  and  its 
expounders  refer  to  the  doctrine  of  spiritual  benefit  much 
more  frequently  than  the  commentators  whose  works  WQ 
have  hitherto  considered. 

Happily  the  leading  authorities  of  the  Bengal  school, 
the  Dayabhaga  of  Jimutavahana,  the  Dayatattwa  pf 
Haghunandana,  the  Dayakrama  Sangraha  of  Srikrishna, 
and  the  YivadavangarQava  of  Jagannatha,  are  almost 
entirely  at  one  on  the  subject  under  discussion;  and  I 
shall  not,  therefore,  have  to  consider  separately  the  opinions 
of  these  writers. 

Tou  mast  have  noticed  already^  that  the  order  of  succes- 
sion to  stridhan  is  according  to  no  school  the  same  in  all 
cases.  It  varies  with  the  nature  of  the  stridhan,  and  also 
with  the  form  of  the  marriage  of  the  deceased  proprietresa 
Thus,  according  to  the  Mitakshara,  the  orders  of  succession 


AYAUTUKA  STKIDHAN.  ill 

vary  aecording  as  the  marriage  of  the  late  proprietress  took  Lbctube  xi. 
place  in  an  approved  or  a  disapproved  form;  and,  also,  accord- 
ing as  the  property  is  her  sulka  or  is  one  of  the  other  des- 
criptions of  stridhan.  This  treatise  gives  the  law  on  the 
subject  in  its  simplest  form,  there  being  a  uniform  order  of 
succession  for  children  applicable  to  every  kind  of  etridJian. 
The  Smriti  Chandrika,  however,  with  reference  to  the 
relative  rights  of  sons  and  daughters,  divides  stridhan 
into  three  classes,  the  yautuka,  the  avAvadheya,  and  the 
pritidoLtta,  and  til  other  kinds  besides  these;  while  the 
Mayukha  adds  a  fourth  class,  the  aparibhasika  stridhan, 
or  woman's  property  of  every  description  other  than  what 
is  technically  called  stridhan.  In  th^  Yivada  Chinta- 
mani,  the  classification  is  a  very  simple  one,  there  being 
only  two  classes,  the  ya/utuka,  ahd  stridhan  other  than 
the  yauivJca. 

The  Bengal  lawyers  divide  stridh/tn  into  the  following  Suecession  of 
three  classes  with  reference  to  the  relative  rights  of  sons  their  deacend- 
and  daughters  :— 
I.^ — ^The  yautuka. 
II.— ^Property  given  by  the  father. 

IIL — All  other  descriptionis  of  stridhan. 

With  reference  to  class  III,  which  is  the  main  class, 
Jimutavahana  cites  the  following  texts :  ^— ^  Avatauia  ttH- 

Manu : — ''  When  the  mother  is  dead,  let  all  the  uterine    T 
brothers  and  the  uterine  sisters  equally  divide  the  maternal 
estJite.*'    (IX,  192.) 

This  text,  as  I  have  already  said,  is  explained  in  the 
Dayabhaga  as  declaring  the  joint  succession  of  sons  and 
daughters. 


*  Dayabhaga,  Ch.  IV,  Sec.  II,  1—6. 
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Lecture  XI.  Brihaspati : — ''  A  woman  s  property  goes  to  her  children ; 
and  the  daughter  is  a  sharer  with  them,  provided  she  be 
unaffianced;  but,  if  married,  she  shall  not  receive  the 
maternal  wealth/' 

Devala : — "  A  woman's  property  is  common  to  her  sods 
and  unmarried  daughters,  when  she  is  dead ;  but,  if  she 
leave  no  issue,  her  husband  shall  take  it,  her  mother,  her 
brother,  or  her  father." 
g^„s  ^„ J  And  from  these  texts  the  rule  is  deduced  ^  that  "  the  son 

daughters.  ^^^  maiden  daughter  have  a  like  right  to  succession.  On 
failure  of  either  of  them,  the  goods  belong  to  the  other. 
On  failure  of  both  of  them,  the  succession  devolves,  with 
equal  rights,  on  the  married  daughter  who  has  a  son,  and 
on  her  who  may  have  male  issue.  For,  by  means  of  their 
sons,  they  may  present  oblations  at  solemn  obsequies." 

Here  *  maiden  daughter '  means  one  not  only  unmarried 
but  also  unbetrothed ;  and  it  has  been  held  by  the  High 
Court  of  Bengal  in  the  case  of  SreencUh  Oangooly  v.  Surbo- 
mongola  Delia*  that  a  betrothed  daughter  has  no  right  to 
inherit  the  mother's  stridhan  jointly  with  a  son.  The 
Court  in  their  judgment  in  that  case  said : — "  The  question 
then  arises  whether  under  the  Hindoo  law  the  plaintiff, 
as  a  betrothed  daughter,  was  entitled  to  a  share  in  this 
property  with  her  brothers.  Ofc  turning  to  the  Dayabhaga, 
Chapter  lY,  Section  2,  on  the  succession  of  a  woman's 
children  to  her  separate  property  in  the  third  aloke,  the 
law  is  thus  laid  down — '  A  woman's  property  goes  to  her 
children,  and  the  daughter  is  a  sharer  with  them,  provided 
she  be  unaffianced ;  but  if  married  she  shall  not  receive  the 
maternal  wealth.*  In  the  next  paragraph,  the  commentator 
interprets  the  meaning  of  the  above  sentence  by  saying, — 

*  Dayabhaga.  Ch.  IV,  Sec.  II,  9.  «  10  W.  R-.  4$8. 
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'  Here    the   word  *  children  *  intends  sons,  and  they  share  Lecture  XI. 
their  mother's  goods  with  unbetrothed   daughters.' 

"  The  Principal  Sudder  Ameen  has  decided  that  the  betro- 
thed or  unbetrothed  daughter  inherits  her  mother's  property 
with  sons.  We  think  that  the  quotations  which  we  have 
above  made  from  the  Dayabhaga  distinctly  show  that,  under 
the  Hindu  law,  the  unbetrothed  daughter  alone,  inherits 
with  sons.  Taking,  therefore,  the  evidence  as  showing 
that  the  plaintiff  was  a  betrothed  daughter,  we  are  of 
opinion  that  she  is  not  entitled  to  inherit. 

"  In  paragraph  4  and  paragraph  6  of  the  same  Section, 
the  law  is  laid  down  on  this  point  by  other  commentators, 
but  it  is  not  equally  distinct.  The  words  are,  that  '  the 
brothers  are  entitled  to  succeed  with  unmarried  daughters.' 
It  may  be  a  question  whether  'unmarried'  is  used  as 
distinguished  from  '  unbetrothed.'  The  Sanskrit  word 
which  is  used  on  both  these  occasions  is  the  word  '  Coo- 
maree '  which  is  the  word  used  generally  for  an  unbetrothed 
daughter;  and  that  the  word  *  unmarried'  does  here  mean 
'unbetrothed'  is  clear  from  what  precedes  it,  which  we 
have  already  quoted." 

Jagannatha,  however,  seems  to  be  of  a  different  opinion  ; 
and  he  notices  an  adverse  argument  thus  :* — "  But  as  a 
son,  who  would  be  debarred  by  the  existence  of  his  own 
fistther,  has  an  equal  claim  to  the  patrimony  with  his 
paternal  uncle,  who  had  an  equal  right  with  his  father, 
so  likewise,  in  the  present  instance  a  betrothed  daughter, 
who  would  have  been  debarred  by  a  daughter  not  be- 
trothed, has  an  equal  title  with  a  son  who  had  an  equal 
title  with  the  daughter  who  was  not  betrothed." 


'  Ck>lebrooke's  Digest,  Bk.  Y,  490,  commentary. 
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Lbcture  XI.  After  giving  the  rule  stated  above,  the  author  of  the 
Dayabhaga  continues :  ^ — "  Hence  the  daughter's  son  is 
entitled  to  the  property  on  failure  of  the  daughters  above 
described :  for  the  text  of  Manu'  expresses, '  Even  the  son  of 
a  daughter  delivers  him  in  the  next  world  like  the  soft 
of  a  son/  Neither  a  barren  nor  a  widowed  daughter 
inherits;  for  these  present  not  oblations  at  solemn  obse- 
quies, either  in  person  or  by  means  of  their  offspring." 

''But,"  adds  he,'  "if  there  be  a  son's  son  and  a  daughter's 
son  claiming  the  successiou,  the  son's  son  has  the  exclusive 
title;  for,  it  is  reasonable,  since  the  married  daughter  is 
debailred  from  the  inheritance  by  the  son,  that  the  son 
of  the  debarred  daughter  shall  be  excluded  by  the  son 
of  the  person  who  bars  her  claim." 
Barren  and  Aflcr   the   daughter's  son,    Jimutavahana   admits    the 

daughters.  barren  and  the  widowed  daughters,  though  they  are 
unfit  to  confer  spiritual  benefit,  on  the  ground  that  **  they 
also  are  her  ofispring,"  and  that  "the  right  of  others  to 
inherit  is  declared  to  be  on  fiEtilure  of  issue, "« — that  is,  in 
other  words,  on  the  ground  of  natural  love  and  aSectioa 

Thus  Jimutavahana  so  far  allows  the  doctrine  of  spirit- 
ual benefit  to  be  subordinated  to  other  considerations. 
But  his  followers,  Raghunandana  and  Srikrishna,  who  are 
more  rigid  and  systematic  in  following  out  that  doctrine, 
interpose  other  heirs  between  the  daughter's  sons  and  the 
barren  and  widowed  daughters,  on  the  ground  of  their 
competency  to  confer  spiritual  benefit.  Both  these  com- 
mentators place  the  son's  grandsoti  in  the  male  line  imme- 
diately lifter  th6  daughter's  son ;  tod  Srikrishna  adds  s 
further   group   of  heirs,   namely,  the  son,  grandson,  and 

»  Ch.  IV,  Sec.  II,  10.    ^  IX,  130.     '  Ch.  IV,  Sec.  II.  11.      *  Ibitl,  12. 
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great  grandson  (in  the  male  line)  of  a  rival  wife,  after  the  Leotubs  XI 
great  grandson  of  the  deceased,  and  before  her  barren  and 
widow^  daughters/  There  is,  therefore,  a  clear  conflict 
of  authority  op  this  point,  and  the  ordinary  explana- 
tion that  the  enumeration  of  heirs  in  the  Dayabhaga  is 
npt  meant  to  be  exhaustive,  will  be  of  little  avail  here,  as 
the  barren  and  widowed  daughters  are  placed  immediately 
fifVer  the  daughter's  sons  in  plain  and  unambiguous 
language,^  In  this  conflict  of  authority,  the  order  accord- 
ing to  Srikrishna  is  th^  one  that  has  been  generally  accep- 
ted.* But  it  iniQT  be  urged  that  Jimutavahana's  rule  is 
more  authoritative,  and,  in  the  present  instance,  also  more 
equitable  than  that  of  his  followers. 

With  reg(^  tP  class  I,  or  yautuka  atridhan,  Jimuta-  raviuka  stn- 
vahlM^  cites  the    following  text  of  Manu: — "Property 
given  to  the  o^other  on  her  marriage  {yautuka)  is  the 
9hare  pf  her  unmarried  daughters,"     (IX,  131,) 

The  t^na  yaiituha  i^  thus  explained.*  "  Here  yautuka 
signifies  prpp^rty  given  at  a  marriage:  the  word  yuta, 
derivQd  frpiQ  the  verb  yu,  to  mix,  imports  'mingling;' 
and  mingling  la  the  union  of  paan  and  woman  as  one 
p^rso&,  and  that  ia  accomplished  by  marriage,  Fpr  a  pas- 
sage of  9GripturQ  Qxpresses,-^'  Her  boQea  become  identified 
with  hi9  bPAea>  flosh  with  flesh,  skin  with  akin/  There- 
fore what  b^B  b(^n  received  at  the  time  of  the  marriage 
ia  denosiinat^  ya^jiivJca, 


I  !..      .     .1 


■  Bee  Dayatattwa,  Golap  Chandra  8arkar*8  translation,  Gh.  X,  8 ;  Sri- 
kriflhna'p  commentary  on  the  payabhagaj  Gh.  IV,  Sec.  Ill ;  Dayakrama 
Sangraha,  Oh.  II,  Sec.  IV,  9.  *  Dayabhaga,  Ch.  lY,  Sec.  II,  12. 

*  See  Macnagten*B  PrinoipleB  of  Hindu  Law,  89,  40  ;  Shama  Churn's 
Vyavmitha  Darpapa.  716 — 719  ;  see  also  1  Strange,  251. 

*  Dftyftbhaga,  Ch.  IV,  Sec.  II,  14, 16.  The  word  may  be  read  as  yautuka 
or  yautaka,  see  the  Viramitrodayi^,  2  W.  and  B.,  82. 
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LkctubkXI.  "Accordingly  (since  the  term  signifies  wealth  received 
at  the  time  of  the  marriage),  Vasistha  says, — *  Let  the 
females  share  the  nuptial  presents  (parinayya)  of  their 
mother/  For  parinayya  signifies  wealth  received  at  a 
marriage  (parinayana)*' 

Touching  the  meaning  of  the  term  yautuka,  the  following 
observations  of  Mr.  Justice  Alnslie,  in  his  judgment  in 
Bistoo    Perahad  BurraZ  v.   Radha  Soonder  Nath^  may, 
I  think,  be  usefully  consulted.     Speaking  of  certain  items 
of  property  in  dispute  in  that  case,  the  learned  Judge 
observed: — ''The  Munsif  has  found  distinctly  that  these 
articles  were  given  before  the  bride  waa  taken  from  her 
father's  house.    He  seems  indeed  to  treat  these  as  gifts 
in  the  bridal  procession,  but  the  Judge,  who  has  adopted 
the  facts  as  found  by  the    Munsif,  has  more  correctly 
described  them  as  gifts  to  the  bride  at  her  marriage,  which 
was  not  concluded  at  the  time  of  presentation,  as    the 
hasee  bibdho  is,  we  understand,  a  part  of  the  marriage 
ceremonies  among  persons  of  the  class  of  the  parties  to 
this  suit.    It  has  been  contended  that  the  gifts  which  rank 
as  '  yautuka '  are  those  given  before  the  nuptial  fire  only, 
that  is,  while  the  fire  is  maintained ;  but  in  the  Daya- 
krama  Sangraha,  page  34,  it  is  said,  the  expression,  *  before 
the  nuptial  fire'  occurring  in  the  text  (of  Katyayana) 
before  cited,  and  that '  at  the  time  of  the  nuptials '  in  the 
text  of  Yyasa,  are  both  illustrative.     The  text  of  Eataya- 
yana  is — '  What  is  given  to  women  ai  the  time  of  their 
riKmriage  near  the  nuptial  fire,  is  celebrated  by  the  wise 
as  the-  women's  peculiar  property  bestowed   before    the 
nuptial  fire.'    So  that  the  restriction  contended  for  can- 
not be  maintained.    'Qiven  before   the   nuptial  fire'  is 

*  16  W.  E.,  116. 
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only  a  term  to  signify  all  gifts  during  the  continuance  of  Lectube  xi. 
the  marriage  ceremonies." 

This  view  is  in  accordance  with  the  opinion  of  Raghu- 
nandana,  who  says  in  the  Dayatattwa  (Golap  Chandra 
Sastri's  translation,  Ch.  X,  15): — "The  time  of  marriage 
means  time  previous  and  posterior  to  the  actual  time  of 
marriage.  This  is  described  in  the  treatise  on  marriage  to 
begin  from  the  sraddha  for  prosperity,  and  to  end  with  the 
ceremony  of  prostrating  before  the  husband." 

From  the  foregoing  text  of  Manu  (IX,  131),  it  is  inferred 
that  the  texts  of  Gautama^  and  Yajnavalkya,^  from  which 
the  Mitakshara  deduces  the  exclusive  succession  of 
daughters  to  their  mother's  stridhan,  relate  only  to  the 
yautuka,  or  property  received  by  a  woman  at  the  time  of 
her  marriage." 

The  relative  rights  of  difierent  classes  of  daughters  are 
here,  as  in  the  other  schools,  based  upon  the  text  of 
Gautama  referred  to  above ;  but  the  construction  put  upon 
that  text  by  Jimutavahana  and  his  followers^  is  altogether 
different  from  that  according  to  the  lawyers  of  the  other 
schools.  The  text  in  accordance  with  Jimutavahana's 
interpretation  has  been  thus  rendered  by  Colebrooke  -J — "  A 
woman's  separate  property  goes  to  her  daughters  unaffianced, 
and  to  those  not  actually  married," — the  word  '  apratta  * 
being  taken  in  the  sense  of  '  unaffianced,'  and  the  word 
' ap^xitisthita'  in  the  sense  of  'not  actually  married.' 
The  order  in  which  daughters  succeed  to  the  yautuka, 
therefore,     stands    thus  :  ^ — First,  unaffianced  daughters ; 


•  XXVni,  21.  «  II,  117.  »  Dayabhaga,  Ch.  IV,  Sec.  II,  13. 
«  See  Dayabhaga,  Ch.  IV,  Sec.  II,  23  ;  Dayatattwa,  Ch.  X,  13  ;  Daya- 

kiama  Sangraha,  Ch.  II,  Sec.  Ill,  4,  5. 

*  Dayabhaga,  Ch.  IV,  Sec.  II,  13.    The  text  in  the  original  imnB  ^us  : 

*  e3 
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Lecture  XI.  then,  affianced  daughters;  next,  married  daughters.  "  For," 
says  Jimutavahana/  ''the  right  of  the  female  issue 
generally  is  suggested  by  the  term  'daughters'  (in 
Gautama's  text),  and  the  special  mention  of  '  unaffianeed ' 
and  'unmarried'  which  follows,  is  pertinent  as  declara- 
tory of  the  order  of  succession  (and  not  as  a  limitation  of 
the  preceding  general  term)." 

Among  married  daughters  again,  Srikrishna  makes  a 
distinction,  giving  precedence  to  the  daughters  who  have, 
or  are  likely  to  have,  male  issue,  and  allowing  barren 
and  widowed  daughtei*s  to  inherit  equally  in  their  default." 

Touching  the  rights  of  barren  and  widowed  daughters 
generally,  Jagannatha^  makes  the  following  remarks,  which, 
though  not  very  lucid  in  themselves,  may  serve  to  illustrate 
the  nature  of  the  reasoning  employed  by  the  Bengal  lawyers 
in  treating  of  this  subject : — "  But  others  hold,  that  these 
female  heirs  succeed  merely  as  daughters ;  they  were  before 
debarred  by  persons  who  confer  benefits  on  the  female  ances- 
tors, but  have  now  gained  the  opportunity  of  asserting  their 
claim.  Is  not  this  inaccurate,  since  the  son  of  a  daughter 
confers  no  benefit  on  his  maternal  grandmother  ?  If  it  be  said, 
benefiting  her  husband  and  the  rest,  he  immediately  confers 
benefits  on  her ;  it  is  answered,  a  married  daughter  would 
not  in  that  case  succeed  in  preference  to  the  son's  son.  To 
the  question  thus  proposed  the  answer  is,  since  a  married 
daughter  may  confer  benefits  on  the  husband  of  her  mother 
by  means  of  her  son,  she,  who  thus  affords  some  advantage, 

'  Dayabhaga,  Ch.  IV,  Seo.  II,  23. 

*  See  Stunmary  of  the  Order  of  Snccession  by  Srikrishna  in  his  note 
to  the  Dayabhaga,  Ch.  IV,  Seo.  Ill,  and  also  the  Dayakrama  Sangraha, 
Ch.  II,  Seo.  Ill,  5,  7. 

*  Colebrooke's  Digest,  Bk.  V,  498,  commentary,  Vol  II,  pp .  611.  612 
(Mad.  ed.) 


YAUTUKA  STRIDHAN.  419 

being  at  the  same  time  '  daughter'  and  '  issue  of  the  body'  Lecture  XI. 
of  her  mother,  cannot  be  debarred  by  those  who  confer 
greater  benefits;  for  the  advantages  afforded  are  not 
principally  considered  in  treating  of  separate  property 
held  by  women.  But  barren  and  widowed  daughters,  con- 
ferring not  the  least  benefit,  ought  to  inherit  after  the 
great-grandson  in  the  male  line,  but  before  the  husband, 
because  they  are  daughters,  and  sprang  from  the  body  of 
their  mother.  Then,  should  not  these  two  inherit  before 
the  grandsons  of  a  son,  whether  in  the  male  or  female  line 
of  descent  from  him  ?  It  may  be  answered,  what  should 
prevent  their  succession  ta  this  property  any  more  than  to 
the  estate  of  one  who  leaves  no  male  issue  ? 

*'  But  others  again  affirm,  since  there  is  no  proof  that  the 
funeral  cake  offered  at  the  double  set  of  oblations  shall  be 
chiefly  considered  in  the  succession  to  separate  property 
held  by  women,  therefore  the  barren  and  the  widowed 
daughters  wha  offer  the  anniversary  cake  may  inherit 
before  a  daughter's  son." 

And  in  another  place  *  he  says, — "  The  succession  of  a 
daughter  to  the  separate  property  of  her  mother  is  express- 
ly ordained  by  law,  not  deduced  from  reasoning.  Were  it 
inferred  from  argument,  she  would  have  no  right  if  a  son 
existed. " 

The  last  sentence  in  the  former  of  the  above  two  quota- 
tions may  require  a  word  of  explanation.  '  The  double  set 
of  oblations '  means  the  parvana  sraddha,  at  which  two 
sets  of  oblations  are  offered,  one  to  the  paternal,  and  one  to 
the  maternal,  ancestors ;  while  the  anniversary  sraddha  is  the 
ekoddiekta  sraddha,  or  sraddha  in  honor  of  a  single  ancestor. 

The  same  passage  shows   that,  in  the  opinion   of   some 

^■^-^— ^.— ^-^-^— ^-^— ^— ^— —  —  I 

'  Colcbrooke's  Digest,  Bk.  V,  495,  commentarj. 
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Lectube  XI.  lawyers  at  least,  the  spiritual  benefit  which  is  taken  into 
consideration  in  determining  the  right  to  inherit  gtridhan, 
is  of  a  nature  different  irom  that  which  is  taken  into 
account  in  laying  down  the  order  of  succession  to  the 
property  of  a  male  owner. 

On  failure  of  all  daughters,  the  right  of  inheritance 
devolves  on  the  son/  This  rule  is  deduced  by  Jimuta- 
vahana  from  the  text  of  Narada,'  upon  which  Yijnanes- 
wara'  bases  his  doctrine,  that  after  daughters  their  sons, 
and  not  the  sons  of  the  deceased  proprietress^  are  entitled 
to  the  heritage. 

In  default  of  the  son,  the  daughter's  son  inherits  wealth 
received  at  the  time  of  marriage;  "for,"  says  Sri- 
krishna,^  "  it  is  reasonable  that  since  the  daughter's 
claim  is  preferred  to  that  of  the  son,  the  son  of  the 
debarred  son  should  be  excluded  by  the  son  of  the  person 
who  bars  his  claim." 

In  default  of  the  daughter's  son,  the  son's  son  succeeds, 
and  failing  him  the  son's  grandson  in  the  male  line.^ 

Failing  the  great  grandson,  the  succession  devolves  on 
the  son  of  a  rival  wife.^ 

In  default  of  the  son  of  the  rival  wife,  a  woman's 
yaviuka  goes  to  the  grandson,  and  failing  him,  to  the  great- 
grandson  of  the  rival  wife ;  for,   says   Srikrishna,   "  they 

^  Bayabhaga,  Ch.  IV,  Seo.  II,  25  ;  Dayakrama  Sangraha,  Ch.  II, 
Sec  III,  8. 

*  XIII,  2,  cited  in  the  Dayabhaga,  Ch.  IV,  Sea  II,  13.  The  text  runs 
thus : — "  Let  the  daughters  take  the  mother's  wealth  :  on  failure  of 
daughters  (Jtat)^  her  (or  their)  issue."  The  pronoun  tat  which  is 
uninflected,  and  may  be  taken  in  either  number,  is  taken  by  Jimutayahana 
to  stand  for  '  mother,*  and  by  Yijnaneswara  to  stand  for  '  daoghteriw' 
See  Dayabhaga,  Ch.  IV,  Sec.  II,  17—20. 

3  Mitakshara,  Ch.  II,  Sec.  XI,  18. 

*  Dayakrama  Sangraha.  Ch.  II.  Sec.  III.  9. 

»     Jhidy    10.  «      Ibid,      11. 
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both  present  oblations  to  her  husband  in  which  she  also  Lecture  XI. 
participates/'  * 

The  order  of  succession  relating:  to  stHdhan  falliuff  under  |^^p*'?^5*^^ 
class  II,  or  property  given  by  the  father,  is  not  clearly 
settled.     It  is  deduced  from  the  following  text  of  Manu :" — 

"  The  wealth  of  a  woman,  which  has. been  in  any  man- 
ner given  to  her  by  her  father,  let  the  Brahmani  damsel 
take  ;  or  let  it  belong  to  her  offspring."  Upon  this  text, 
Jimutavahana  has  the  following  commentary  :^ — "  Since  the 
text  specifies  '  given  by  her  fiEither,'  the  meaning  must  be, 
that  property,  which  was  given  to  her  by  her  father,  even 
at  any  other  time  besides  that  of  the  nuptials,  shall  belong 
exclusively  to  her  daughter :  and  the  term  Brahmani  is 
merely  illustrative  [indicating  that  a  daughter  of  the  same 
tribe  with  the  giver  inherits].  Or,  lest  the  term  should 
be  impertinent,  the  text  may  signify  that  the  Brahmani 
damsel,  being  daughter  of  a  contemporary  wife,  shall  take 
the  property  of  the  Cshatriya  and  of  other  wives  dying 
childless,  which  had  been  given  to  them  by  their  fathers." 

In  regard  to  this  class  of  stridhan,  the  authorities 
differ  on  two  points : — 

In  the  first  place,  it  is  not  clear  whether  this  class  com- 
prehends property  given  by  the  father  even  at  the  time  of 
mai*riage;  or  whether  it  includes  only  property  given 
by  him  at  any  time  other  than  the  time  of  Toan^iage, 
nuptial  presents  by  the  father  coming  under  the  head  of 
yavivJca,  The  former  view  is  maintained  by  Srikrishna 
in  the  Dayakrama  Sangraha.*  But  the  latter  seems  to 
be  in  accordance  with  the  opinion  of  Jimutavahana,  as 

*  Dayakrama  Sangraha,  Ch.  II,  Sec.  Ill,  13. 

«  IX,  198,  cited  in  the  Dayabhaga,  Ch.  IV,  Sec.  II,  16. 

»  Dayabluiga,  Ch.  IV,  Sec.  II,  16.  *  Ch.  II,  Sec.  V,  1. 
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IiECTUBE  XI.  may  be  gathered  from  the  above  extract ;  and  it  is  the 
view  that  is  maintained  by  Siikrishna  himself  in  his 
commentary  on  the  Dayabhaga,  and  is  accepted  as 
correct  by  Macnaghten^  and  Shamacharan,"  and  perhaps 
also  by  Strange." 

In  the  second  place,  the  order  of  succession  to  this  class 
of  atridhan  as  laid  down  by  Srikrishna  in  the  Dayakrama 
Sangraha/  is  different  from  that  given  in  the  commentary 
on  the  Dayabhaga  by  Srikrishna  himself.  The  order  given 
in  the  Dayakrama  Sangraha  is  the  same  as  that  for  the 
ya/tUuka;  and  it  seems  to  be  in  accordance  with  the  opinion 
of  Jimutavahana  and  of  Raghunandana.*  But  the  order 
given  in  Srikrishna's  commentary  is  the  one  that  has  been 
generally  accepted  as  correct;*  and  according  to  it  the 
successive  heirs  are, — the  maiden  daughter,  the  son  (and 
then,  as  in  the  case  of  the  ayautuka),  the  daughters  having 
and  likely  to  have  male  issue,  the  son's  son/  the  daughter's 
son,  the  son's  grandson  in  the  male  line,  the  son  of  a  rival 
wife,  her  grandson,  and  her  great-grandson  in  the  male 
line,  and  the  barren  and  the  sonless  widowed  daughters. 

Adopted  8on.  Has  a  son  by  adoption  the  same  rights  as  a  son  of  the 
body  ?  This  question  I  have  already  considered  in  a  pre- 
vious lecture  ^  with  reference  to  the  Mitakshara  law,  and 
I  have  only  to  add,  that  the  remarks  I  have  made  there 
are  equally  applicable  to  the  law  of  the  Bengal  school. 
There  is  only  this  difference  which  ought  to  be  noted, 
that   in   the  event   of   the    co-existence    of  an  adopted 

^  Principles  of  Hindu  Law,  39,  40.  *  Vyavasiha  Darpana,  718,  719. 

»  1  Strange,  251.  *  Oh.  II,  Sec.  V.  »  Dayatattwa,  Ch.  X,  16. 

*  See  Macnaghten's  Principles  of  Hindu  Law,  39,  40 ;  1  Strange,  251 ; 
and  Vyavastha  Darpana,  718,  719. 

^  See  Dayabh.  Siromanrs  ed.,  1863,  p.  178.  Golebrooke's  translatioa  ia 
here  slightly  different.  ®  Lecture  IX,  ante^  pp.  364 — 369« 
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son  and  a  son  of  the  body,  the  share  of  the  former  will  be  Lectubb  xi. 

here  a  half  (and  not  a  third)  of  the  share  of  a  legitimate 

son.* 

So  in  the  case  of  grandsons  by  adoption  (in  the  male  line), 
the  remarks  I  have  made  before'  are  equally  applicable  to 
the  Bengal  law,  subject  to  the  difference  in  the  rule  about 
shares,  noticed  above. 

The  question  whether  the  adopted  son  of  a  daughter  is  DAoghter's 

adopted  sod. 

entitled  to  succeed  in  the  same  way  as  the  son  of  her  body, 

has  also  been  considered  already  in  a  former  lecture,^  with 

reference  to  Mitakshara  law,  and  the  conclusion  arrived  at 

there,  seems  to  be  equally  true  for  the  Bengal  school.    It  is 

true  that  one  of  the  strongest  arguments  against  the  rights 
of  the  daughter's  adopted  son  under  the  Benares  law  is 

based  upon  the  fact  that,  according  to  that  law,  he  would, 

if  admitted  as  an  heir,  exclude  the  son  of  the  deceased 

herself;  and  that  this  argument  does  not  hold  good  under 

the  Bengal  law.    But  in  the  Bengal  law,  a  new  argument 

against  the  daughter's  adopted  son's  claim  is  furnished  by 

the  fact  that  a  very  inferior  position  is  assigned  to  the 

barren  daughter  owing  to  her  inability  to  confer  spiritual 

benefit  through  a  son,  which  would  not  have  been  the  case 

had  her  adopted  son  been  regarded  as  holding  the  same 

position  as  her  legitimate  son  in  relation  to  her  mother. 

The  question  whether  the  son's  sons  and  the  daughter's  Grandsons 

sons    inherit   atridhan  per    stiiyes    or  per  capita   hsisZtusofh/ 

not  been   considered    by    the    Bengal  lawyers.    In    the^J^^^^J^  * 

absence  of  any  express  provision  to  the  contrary  in  their 

writings,  the  rule  laid  down  in  the  Mayukha*  and  the 

*■  See  Dajrabhaga,  Gh.  X,  9  ;  Dajakrama  Sangraha,  Gh.  VII,  23  ; 
1>attaka  Ghandrika,  Sec.  V,  16,  16 ;  Vyavastha  Darpana,  pp.  909,  910 ; 
see  also  Sutherland's  Note,  XXII.  •  See  Lecture  IX,  ante.  pp.  370,  871. 

*  See  Lecture  IX,  ante,  p.  361.       *  Gh.  IV,  Sec.  X,  21. 
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Lecture  XI.  Smriti  Chandrika  ^  that  grandsons  by  daughters  as  well 
as  gi^audsons  by  sons  inherit  their  grandmother's  property 
per  stirpes,  may  be  taken  to  be  the  correct  rule  also 
for  the  Bengal  school. 

Upon  the  question — "  Why  do  not  a  son,  a  son's  son, 
and  the  son  of  a  grandson,  jointly  inherit  the  estate  of 
a  married  woman,  as  they  do  the  property  left  by  a 
man  ? " — Jagannatha  observes :  * — "  To  this  some  reply, 
Jimutavahana  does  not  deduce  the  rule  of  succession  to 
the  estate  of  a  woman  from  a  text  relative  to  the  in- 
heritance of  property  lefb  by  a  man;  but  on  some 
occasions  he  cites  a  text  concerning  this  subject  in  a  form 
of  illustration  to  confirm  the  rule  otherwise  deduced :  thus 
the  same  reasoning  not  being  equally  applicable  to  the 
property  of  a  man,  and  to  that  of  a  woman,  it  is  improper 
to  deduce  rules  concerning  the  estate  of  a  woman  from  texts 
relative  to  property  left  by  a  man." 

The  daughter's  daughter  is  no  heir  to  stridhan  under 
the  Bengal  law. 

So  much  for  the  succession  of  children  (a  term  which 
also  means  the  sons  of  a  rival  wife  and  their  male  issue). 
Saceession  of        If  a  woman  dies  leaving  no  progeny,  that  is,  none  of  the 

the  group  of  ^  /•  i     . 

heirs  consisting  heirs  enumerated  above,  the  next  group  of  heirs  consists 

of  the  husband, 

the  brother,      of  her  parents,  her  brother,  and  her  husband;   but  the 

and  the  pa- 

wnt*  order  in  which  they  inherit  is  not  the  same  for  every  des- 

cription of  stridhan.  The  different  orders  of  their  succes- 
sion to  her  property  are  deduced  by  the  Bengal  lawyers 
from  the  following  texts : — 

Manu  : " —  "  It  is  ordained  that  the  property  of  a  woman 

'  Ch.  IX,  Sec.  Ill,  25. 

*  Colebrooke's  Digest,  Bk.  V,  498,  oommentary,  Vol.  II,  612  (Had.  ed.) 
'  Cited  in  the  Dayabbaga,  Cli.  IV,  Seo.  II,  27 ;  Ch.  IV,  Sec.  Ill,  3 ; 
Dayatattwa,  Ch.  X,  20  ;  Dayakrama  Sangraha,  Ch.  II,  Seo.  Ill,  14, 19. 
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man-ied  by  the  ceremonies  called  Brahina,  Daiva,  Arslui,  Lecturk  XI. 
Oandharba,  and  Prajapatya,  shall  go  to  her  husband,  if  she 
die  without  issue.  But  her  wealth,  given  to  her  on  her 
marriage  in  the  form  called  Asura,  or  either  of  the  other 
two  (Racshaaa  and  Paisacha),  is  ordained  on  her  death 
without  issue  to  become  the  property  of  her  mother  and 
of  her  father.  "     (IX,  196, 197.) 

Yajnavalkya  :* —  "  That  which  has  been  given  to  her  by 
her  kindred,  as  well  as  her  fee  or  gratuity,  and  anything 
bestowed  after  marriage,  her  kinsmen  take,  if  she  die  with- 
out issue." 

"  The  separate  property  of  a  childless  woman  married 
in  the  form  denominated  Brahma,  or  in  any  of  the  four 
(unblamed  forms  of  marriage,}  goes  to  her  husband." 
(II,  144, 145.) 

Katyayana  :* —  "  Immoveable  property  which  has  been 
given  by  parents  to  their  daughter,  goes  always  to  her 
brother,  if  she  die  without  issue." 

"  That  which  has  been  given  to  her  by  her  kindred,  goes 
on  failure  of  kindred  to  her  husband." 

Devala  :* —  "  A  woman's  property  when  she  is  dead  be- 
comes the  common  inheritance  of  the  sons  and  the  daugh- 
ters: in  default  of  children,  let  the  husband,  mother, 
brother  or  father  take." 

Gautama  :* —  *'  The  sister's  fee  (sulka)  belongs  to  the 
uterine  brothers ;  after  them  it  goes  to  the  mother,  and  next 
to  the  father.     Some  say  before  her."     (XXVIII,  22,  23.) 

»  Cited  in  the  Dayabhagra,  Ch.  IV,  Sec  III,  10,  3  ;  Ch.  IV,  Sec.  II,  24  ; 
Dayakrama  Sangraha,  Ch.  II,  Sec.  Ill,  15. 

■  Cited  in   the   Dayabhaga,  Ch.   IV,  Sec.   Ill,  12,    29;    Dayatattwa, 
Ch.  X  ;  ll,Dayakrama  Sangraha,  Ch.  II,  Sec.  Ill,  16,  21. 

•  Cited  in    the  Dayatattwa,  Ch.  X,  26 ;  the  Dayakrama  Sangraha, 
Ch.  II,  Sec.  IV,  3.        ♦  Cited  in  the  Dayabhaga,  Ch.  IV,  Sec.  Ill,  27. 

F  3 
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Lkctdbe  XI.  Unlike  the  commentators  of  the  other  schools,  who  hold 
that  the  text  of  Manu  and  the  second  of  the  two  verses  of 
Yajnavalkya  quoted  above  apply  to  all  kinds  of  stridhan 
except  the  sulka,  Jimutavahana  maintains  that  these 
passages  relate  only  to  property  obtained  by  a  woman*  at 
the  time  of  her  marriage.  To  the  foregoing  text  of  Manu, 
he  subjoins  the  following  commentary  :> —  "  It  is  not  right 
to  interpret  the  text  as  signifying,  that  any  property  of 
whatever  amount,  which  belongs  to  a  woman  married  by 
any  of  those  ceremonies  termed  Brahma,  &c.^  whether 
received  by  her  before  or  after  her  nuptials,  devolves 
wholly  on  her  husband  by  her  demise.  For  the  terms 
employed  in  the  text  signifying  '  at  marriages  in  the  form 
denominated  Brahma,  &c.,'  indicate  time,  &c/' 

"  Therefore  the  observation  of  Viswarupa,  that  the  text 
relates  to  woman's  property  received  at  the  time  of  the 
nuptials,  should  be  respected." 

The  first  of  the  two  verses  quoted  from  Yajnavalkya  is 
taken  to  relate  only  to  the  tliree  kinds  of  sti*idhan  mentioned 
there,'  and  Jimutavahana  has  the  following  comments  upon 

'  Dayabhaga,  Gh.  IV,  Seo.  Ill,  4,  &. 

*  See  Dayabhaga,  Ch.  IV,  Sec.  Ill,  10.  The  above  interpretation  of 
Tajnayalkya*8  text  is  difiFerent  from  that  adopted  in  the  Mitakshara. 
In  the  original,  this  text  and  the  couplets  immediately  preceding  and 
following  it  rnn  thns  : — 

fro  Tni  ^fir  *jr«4'H*<*i«i4  irnni'  i 

According  to  Vijnaneswara,  the  first  three  lines  form  one  sentence ; 
the  fourth  line  is  a  complete  sentence  by  itself  ;  and  the  last  two  lines 
are  explanations  of  the  fourth.    See  Mitakshara,  Ch.  II,  Sec.  XI,  1 — 10. 
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it : — "  Given  by  her  kindred.  Presented  to  her  by  her  father  Lbctubb  xi. 
or  mother  [during  her  maidenhood].  Hence  (since  the 
words  *  given  by  kindred  *  intend  given  by  the  fiather  and 
mother)  their  sons,  who  are  her  brothers,  are  the  kinsmen 
here  signified."*  And  the  first  of  the  foregoing  two 
verses  of  E^atyayana  is  referred  to'  as  authority  in  sup- 
port of  this  interpretation. 

To  understand  the  above  comments,  it  should  be  remem- 
bered that  the  word  for '  kindred*  in  Yajnavalk^^a's  text  in 
the  original  is  bancUiv,,  and  that  for '  kinsmen'  is  bandhava, 
which,  taken  literally,  would  mean  the  ofl&pring  of  a  baridAu. 

So  that,  with  reference  to  the  i-elative  rights  of  the  hus- 
band, the  brother,  and  the  parents,  under  the  Dayabh^ga, 
stridhan  may  be  divided  into  th^  following  classes  : — 

I. — Property  obtained  at  the  time  of  marriage,  under 
which  class  are — 

(a.)  Property  obtained  at  marriage  in  one  of  the  five 
approved  forms ;  and 

(5.)  Property  obtained  at  marriage  in  one  of  the  three 
disapproved  forms. 

II. — The  three  kinds  of  stiddhctn  mentioned  in  Yajnaval- 
kya's  text,  namely — 

(a.)  Property  given  by  kindred,  that  is  by  the  parents 
during  maidenhood. 

(i.)     The  aulka,  or  perquisite. 

(c.)  The  gift  subsequent  (anwadheya),  or  what  is 
obtained  after  marriage. 

You  will  observe  that  this  classification  is  not  ex- 
haustive. Though  class  I  includes  cUl  property  that  is 
acquired  at  the  time  of  marriage,  and  class  II,  all  that  is 
acquired  after  marriage  and  some  property  acquired  before 

m 

*  Dayabhaga,  Ch.  IV,  Set*.  III..  11.  •  Ibid,  12. 


428  SUCCESSION  TO  STRIDHAN,  BENGAL  SCHOOL. 

Lectubb  XI.  marriage,  yet  there  are  other  descriptions  of  property 
acquired  before  marriage,  such  as  that  obtained  by  gift 
from  relations  other  than  the  parents,  which  are  etridhan 
according  to  the  Dayabhaga,  but  which  find  no  place  in 
the  above  classification.  It  is  not  easy  to  say  under  which 
of  the  above  heads  such  property  would  come.  Possibly 
it  may  come  under  class  II  (a),  abcording  to  an  extended 
interpretation  of  the  word  kindred  (bandJiu), 

In  regard^to  class  I  (a),  the  husband  is  the  first  heir  in 
the  group  we  are  now  considering.  But  it  is  not  clear 
who  should  succeed  in  default  of  the  husband.  There  is 
a  passage  in  the  Dayabhaga  (Ch.  IV,  Sec.  Ill,  31),  in  which 
it  is  said  that  on  failure  of  heirs  down  to  the  husband,  the 
succession  devolves  on  the  group  of  heirs  in  Brihaspati's 
text;  andfrom  this  it  might  be  inferred  that  that  group  comes 
after  the  husband.  But  that  is  contrary  to  the  opinions  of 
Raghunandana  and  Srikrishna.  Baghunandana/  upon  the 
authority  of  the  text  of  Devala,  cited  above,  intimates  that 
after  the  husband,  the  mother,  the  brother,  and  the  father, 
successively  take  the  inheritance.  And  Srikrishna,  in  the 
Dayakrama  Sangraha,"  places  the  brother  after  the  husband, 
upon  the  authority  of  the  first  verse  of  Tajnavalkya  quoted 
above ;  and  he  places  the  mother  and  the  father  in  suc- 
cession after  the  brother  according  to  a  text  of  Katyayana;' 
and  the  same  is  the  order  laid  down  by  him  in  his  com- 
mentary on  the  Dayabhaga.  As  this  last  named  order  has 
been  generally  accepted,*  it  may  be  taken  as  the  correct 
law  for  the  Bengal  school. 

»  Dayatattwa,  Ch.  X,  26.  »  Ch.  II,  See.  lit,  15. 

'  See  Dayakrama  Sangraha,  Ch.  II,  Sec.  Ill,  16,  17  ;  and  commentarj 
on  the  Dayabhaga. 

*  See  Macnaghten*8  Principles  of  Hindu  Law,  39,  40 ;  1  Storange, 
251  ;  Yyavaatha  Darpana,  718,  719. 
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As  regards  class  I  (6),  the  mother  and  the  fiftther   are  the  Lecture  XI. 
first  and  the  second  in  the  group  of  heirs  under  notice.' 
Failing  the  father,  the  brother  succeeds,  and  in  default  of 
the  brother,  the  succession  devolves  on  the  husband  accord- 
ing to  Srikrishna." 

The  three  descriptions  of  property  under  class  II  require 
some  explanation.  Jimutavahana  has  explained  them 
very  fully.  I  have  already  given  you  his  account  of 
class  II  (a).    Class  II  (6),  the  svZka,  is  described  thus :' — 

''What  is  given  to  a  woman  by  artists  constructing  a 
house  or  executing  other  work,  as  a  bribe  to  send  her  hus- 
band or  other  person  [of  her  family]  to  labour  on  such 
particular  work,  is  her  fee.  It  is  the  price  [of  labour] ;  since 
its  purpose  is  to  engage  [a  labourer]. 

"  Or  a  fee  is  that  which  is  described  by  Vyasa :  *  What 
[is  given]  to  bring  the  bride  to  her  husband's  house,  is 
denominated  her  fee.'  That  is,  what  is  given  by  way  of 
bribe  or  the  like  to  induce  her  to  go  to  the  house  of  her 
husband." 

Class  II  (c)  is  thus  defined  :* — 

"  What  has  been  received  by  a  woman  from  the  family 
of  her  husband,  and  at  a  time  posterior  to  her  marriage, 
is  called  a  gift  subsequent ;  and  so  is  that  which  is  simi- 
larly received  from  the  family  of  her  kindred :" 

"  From  the  family  of  her  husband.  From  her  father-in- 
law  and  the  rest.  From  the  family  of  her  kindred.  From 
that  of  her  father  and  mother." 

The  husband's  family  is  explained  to  mean  the  father-in- 
law  and  the  rest.    This  explanation  was  the  subject  of 

■  Dayabhaga,  Oh.  IV,  Seo.  Ill,  6. 

'  See  Dayakrama  Sangraha,   Gh.  II,  Sec.  Ill,  19-22  ;  and  commentary 
on  the  Dayabhaga. 
»  Dayabhaga,  Ch.  IV,  Sec.  Ill,  20,  21.  *  Ibid,  16, 17. 
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Lboture  XI.  some  discussion  before  the   High  Court  of  Bengal  in  the 

case  of  Hurry  Mohun  Shaha  v.  Sonatun  Shaha,*  but  the 

Court  held  that  the  term  '  family  of  her  husband '  was  wide 

enough  to  include  the  husband's  fathers  sister's  son. 

According  to  Jimutavahana,*  the  heirs  to  class  II  are 

successively  the  whole  brother,  the  mother,  the  father,  and 

the  husband.     His   followers^  however,   do   not  seem   to 

agree  with  him.    Thus  Raghunandana^  seems  to  place  the 

husband  first,  except  as  regards  class  II  (a) ;  and  Srikrishna 

places  him  first  as  regards  class  II  (c)^  and  also  as  regards 

class  II  (a).* 

The  order  given  in  the  Dayabhaga  is,  however,  the  one 
that  has  been  accepted  by  our  Courts  as  applicable  to  all 
the  three  descriptions  of  property  coming  under  class  II. 
There  is  a  very  lucid  exposition  of  the  law  of  the  Daya- 
bhaga on  this  point  by  Mr.  Justice  Dwarkanath  Mitter 
in  his  judgment  in  Judoo  Nath  Sircar  v.  Bvsunta  Coamar 
Roy  Chowdhry.^  The  question  in  that  case  was,  whether 
the  husband  or  the  mother  is  entitled  to  succeed  to  the 
property  obtained  by  a  woman  before  her  marriage  from 
her  father  by  a  testamentary  gift.  Justice  Mitter,  in  answer- 
ing this  question,  observed  : — 

*'  It  is  admitted  on  both  sides  that  the  case  before  us  is 
governed  by  the  Hindu  law  current  in  the  Bengal  school, 
and  as  the  Dayabhaga  is  the  highest  of  all   the  authorities 


*  I.  L.  R.,  1  CbL,  276.  ■  Dayabhaga,  Ch,  IV,  Sec.  Ill,  10-29. 
3  Dayatattwa,  Ch.  X,  10, 11,  26. 

*  Dayakrama  Sangraha,  Ch.  II,  Seo.  IV,  11 ;  commentary  on  the 
Dayabhaga. 

*  Dayakrama  Sangpraha,  Ch.  II,  Seo.  V,  3,  4  ;  and  commentary  on  the 
Dayabhaga.  Juaticc  Dwarkanath  Mitter,  in  his  judgment  in  Judoo  Nath 
Sircar  r.  Busunta  Coomar  Roy  Chowdhry,  has  tried  to  reconcile  to  some 
extent  tliis  discrepancy  between  the  Dayakrama  Sangraha  and  the  Daya- 
bhaga :   BOO   19   W.   U..  206,  2C7.  «     19  W.  R.,  261. 


HUSUAND,   BHOTHEli,   AND   PARENTS.  431 

recognized  in  that  school,  it  in  to  the  Dayabhaga  that  we  Lectube  XI. 
will  first  direct  our  attention. 

"  Now,  Clause  29,  Sectii»n  3,  Chapter  IV  of  that  treatise 
(Colebrooke's  translation,  page  95),  appears  to  us  to  be  con- 
clusive on  the  point.    That  clause  is  as  follows : — 

**  *  Therefore  the  property  goes  first  to  the  whole  brothers ; 
and  if  there  be  none,  to  the  mother ;  if  she  be  dead,  to  the 
fjEitber ;  but  on  failure  of  all  these,  it  devolves  on  the  hus- 
band. Thus  Katyayana  says : — "  That  which  has  been  given 
to  her  by  her  kindred  goes  on  failure  of  kindred  to  her  hus- 
band.' " 

"  It  has  been  argued  that  the  passage  above  quoted  refers 
to  that  kind  of  stridhan  only  which  is  called  »ulka  (fee 
or  perquisite).  But  this  argument  is  evidently  founded  on 
a  mistake.  The  very  text  of  Katyayana,  cited  by  the 
author  in  the  {)assage  in  question,  shows  that  it  also  refers 
to  property  given  to  a  woman  by  her  kindred,  that  is  to 
say,  by  her  father  and  mother;  and  if  this  is  not  suffi- 
cient to  remove  all  doubts  on  the  point,  we  have  only  to 
examine  a  few  of  the  preceding  clanses. 

"In  Clause  10  of  the  same  section  and  chapter  the 
author  introduces  the  subject  by  saying  that  '  property 
received  by  a  woman  after  her  marriage  from  the  family 
of  her  father,  of  her  mother,  or  of  her  husband,  goes  to 
her  brothers  (not  to  her  husband),'  and  in  support  of  this 
position  he  cites  a  text  of  Yajnavalkya,  which  declares : — 
'That  which  has  been  given  to  her  by  her  kindred  as 
well  as  her  fee  or  gratuity  (mlka),  and  anything  bestowed 
after  marriage,  her  kinsmen  take,  if  she  die  without  issue.' 
It  should  be  borne  in  mind  that  this  text  of  Tajnavalkya 
refers  to  three  different  kinds  of  stridhan — namely,  ^rst, 
property  given  to  a  woman  by  her  kindred;  second,  her 
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Lkctube  XL  (sulka)  fee  or  gratuity ;  aud  third,  property  bestowed  on 
her  after  her  marriage 

"  In  Clauses  22,  23,  24,  25,  26,  and  27  he  discusses  the 
opinions  of  several  authors  about  the  order  of  succession 
to  be  followed  in  regard  to  such  property,  and  in  verse  28 
he  concludes  the  discussion  by  saying  that  'in  the  first  place 
it  goes  to  brothers  of  the  whole  blood,  then  to  the  mother, 
and  on  her  default,  to  the  father/ 

"  It  is  clear,  therefore,  that  the  proposition  laid  down  in 
Clause  29  is  nothing  but  the  final  rtsurai  of  the  various 
matters  discussed  in  the  preceding  clauses,  commencing 
from  Clause  10;  and  its  applicability  to  all  the  three  kinds 
of  stridhan  mentioned  in  the  text  of  Tajnavalkya,  re* 
ferred  to  in  the  last  mentioned  clause,  is,  consequently, 
beyond  all  dispute.  It  would  be  absurd  to  contend  that 
the  author  of  the  Dayabhaga  has  laid  down  in  the  case 
of  property  given  by  a  woman's  kindred  a  rule  of  succes- 
sion difierent  from  that  laid  down  by  him  in  the  case  of 
avXka  property,  when  it  is  beyond  all  question  that  both 
those  kinds  of  property  are  governed  by  the  same  text  of 
Yajnavalkya,  which  is  cited  by  him  at  the  very  threshold 
of  the  discussion." 

This  decision  was  followed  in  the  case  of  Hurry  MoKmlu 
Shaha  v.  Sonatun  Shaha,^  in  which  the  property  in  dispute 
fell  under  the  description  of  gift  subsequent,  being  a  gift 
received  after  marriage  from  the  husband's  father's  sis- 
ter's son;  and  it  was  held  in  accordance  with  the  rule 
laid  down  in  the  Dayabhaga  (notwithstanding  the  opinions 
of  Raghunandana  and  Srikrishna  to  the  contrary),  that  the 
husband  was  not  the  heir  to  such  property  until  after  the 
brother,  the  mother,  and  the  father.  • 

•  I.  L.  R.,  1  CaL,  276. 
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After  the  point   at  wbich  we  have  arrived,  the  farther  Lbctube  XI. 
order  of  succession  to  stridhcm  is  uniform,  being  the  same  Heirs  after  the 

A         »  ft  A/*i  i«i^«      husbiuid,  the 

for  all  descriptions  of  stnaJuin.    After  the  husband,  the  brother,  and 
brothers,  and  the  parents,  the  next  group  of  heirs  is  that  group  of  heirs 
indicated  in  the  following  text  of  Brihaspati  :^ —  Brihaspatrs 

"  The  mother's  sister,  the  maternal  uncle's  wife,*  the  pater- 
nal uncle's  wife,*  the  father's  sister,  the  mother-in-law,  and 
the  wife  of  an  elder  brother,  are  pronounced  similar  to 
mothers.  If  they  leave  no  issue  of  their  bodies,  nor  son  [of 
a  rival  wife,]  nor  daughter's  son,  nor  son  of  those  persons, 
the  sister's  son  and  the  rest  shall  take  their  property." 

But  the  Bengal  lawyers,  while  adopting  this  text  as  indi* 
cative  of  the  group  of  heirs  that  comes  next,  do  not,  like 
Devandabhatta,^  accept  it  as  declaratory  of  the  order  in 
which  those  heirs  succeed  one  after  another.  Thus  Jimuta- 
vahaoa  observes :  * — 

"  For  want,  then,  of  sons  and  other  linear  heirs  as  here 
specified,  and  in  de&ult  of  brothers  or  other  preferable 
claimants,  including  the  husband,  the  inheritance  passes 
to  the  sister's  son  and  the  rest,  although  kinsmen,  as  the 
&ther-in-law,  the  husband's  elder  brother,  or  the  like,  be 
living.  For  the  text  bears  no  other  import ;  and  the  chief 
purpose  of  indicating,  under  the  head  of  inheritance,  the 
competency  to  present  funeral  oblations,  as  is  done  by 
describing  the  women  as  similar  to  mothers,  and  certain 

«  Cited  in  the  Dayabhaga,  Ch.  IV,  Sec.  Ill,  31. 

*  In  Colfibrooke's  translation  *  the  maternal  uncle  ^oocura  in  the  plaoe 
of '  the  maternal  uncle's  wife.'  This  is  evidently  a  mistake.  See  the  edition 
of  the  Dayabhaga  by  Bharat  Chandra  Siromani,  published  in  1863. 

*  This  is  altogether  omitted  in  Colebrooke's  translation.  But  this  must 
be  a  mistake,  as  will  be  seen  by  referring  to  paragraph  36  of  Sec.  Ill, 
Ch.  IV,  of  the  Dayabhaga.  See  also  the  edition  of  the  Dayabhaga  by 
Bharat  Chandra  Siromaoi. 

*  Smriti  Chandrika,  Ch.  IX,  Sec.  Ill,  36,  37. 
^  Dayabhaga,  Ch.  IV,  Sec.  Ill,  35,  36. 
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Lbotubr  XI.  persons  as  standing  in  the  relation  to  them  of  sons,  is  to 
suggest  the  right  of  succession  to  their  property. 

''Hence^  since  the  text  enumerates  'sister's  son/  &c,  if 
the  order  of  succession  consequently  be,  first  the  sister's 
son,  then  the  husband's  sister's  son,  next  the  child  of  the 
husband's  younger  brother,  afterwards  the  child  of  the 
husband's  elder  brother,  then  the  son  of  the  brother,  after 
him  the  son-in-law,  and,  subsequently,  the  younger  brother- 
in-law,  the  right  would  devolve  last  of  all  on  the  younger 
brother  of  the  husband,  contrary  to  the  opinion  and  practice 
of  venerable  persons.  Therefore,  the  text  is  propounded,  not 
as  declaratory  of  the  order  of  inheritance,  but  as  expres- 
sive of  the  strength  of  the  &uct,  [namely,  of  the  benefits 
conferred]." 

The  order  of  succession  as  deduced  from  the  above  text 
by  the  application  of  the  doctrine  of  spiritual  benefit,  is 
thus  stated  by  Jimutavahana :  ^ — 

'  ''This  then  is  the  order  of  succession,  according  to  the 
various  degree  [of  benefit  to  the  owner  of  the  property] 
from  the  oblation  of  food  at  obseqmes.  In  the  first  place, 
the  husband's  younger  brother  is  entitled  to  the  woman's 
property;  for  he  is  a  kinsman  (aapinda)  and  presents  obla- 
tions to  her,  to  her  husband,  and  to  three  persons  to  whom 
oblations  were  to  be  offered  by  her  husband.  After  him, 
the  son  either  of  her  husband's  elder  or  of  his  younger 
brother,  is  heir  to  the  separate  property  of  his  uncle's 
wife ;  for  he  is  a  kinsman,  and  presents  oblations  to  her, 
to  her  husband,  and  to  two  persons  to  whom  oblations 
were  to  be  offered  by  her  husband.     On  failure  of  such, 

*■  Duyabhaga,  Gh.  IV,  Seo.  Ill,  37.  For  an  aoooont  of  the  dootrine  of 
BpiritofJ  benefit,  see  the  Dayabhaga,  Ch.  XI,  Sec.  I,  37 — iO ;  8ea  VI,  5,  6, 
and  13 ;  and  the  judgment  of  Mr.  Jostioe  Mitter,  in  Gooroo  Gobind  Shaha 
V.  Anund  LaU  Ghoee,  13  W.  B.  (F.  B.),  67. 
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the  sister's  son,  though  he  be  not  a  kinsman  {Ba/pinda)^  Lectubb  xi. 
inherits  the  separate  property  left  by  his  mother's  sister, 
because  he  presents  oblations  to  her,  and  to  three  persons 
(her  father  and  the  rest)  to  whom  oblations  would  have 
been  offered  by  her  son.  In  default  of  him,  the  son  of  her 
husband's  sister  (for  it  is  reasonable,  sinoe  the  husband  has 
a  weaker  claim  than  the  son,  that  pieisons  claiming  under 
them  should  have  similar  rdative  precedence)  is  heir  to 
the  property  of  his  uncle's  wife ;  because  he  presents  obla- 
tions to  three  persons  to  whom  they  were  to  be  offered  by 
her  husband,  and  abo  presents  oblations  to  her  and  to  her 
husband.  On  failure  of  him,  the  brother's  son  is  the  suc- 
cessor to  his  aunt's  property,  for  he  presents  oblations  to 
the  fiither,  to  her  grandfather,  and  to  herself.  If  there  be 
no  nephew,  the  husband  of  his  daughter  is  heir  to  his 
mother-in-law's  property,  since  he  presents  oblations  to  his 
mother-in-law  and  &ther-in-law." 

Raghunandana,^  Srikrishna,'  and  Jagannatha^  agree  with 
the  author  of  Dayabhaga  in  laying  down  the  same  order 
of  succession  for  these  six  heirs ;  and  they  refer  to  the  same 
doctrine  of  spiritual  benefit  as  the  basis  of  their  conclu- 
sion. 

On  £sdlure  of  these  six  heirs,  the  succession  devolves  on  The  seqnndat. 
the  £Bither-in-law,  the  husband's  elder  brother,  and  the  rest, 
according  to  their  nearness  of  sapvnda  kinship.^ 

Here  the  enumeration  of  heirs  stops  in  the  Dayabhaga 
and  the  Dayatattwa. 

After  the  husband's  elder  brother,  the  other  sapindaa 


*  Dajatattwa,  Gh.  X,  27—36. 

*  Dajakiama  Sangraha,  Oh.  II,  Seo.  VI,  1—9. 

*  Golebiooke'8  Digest,  Bk.  V,  613,  oommentary.  Vol.  II,  623,  624. 

*  Dayabhaga,  Ch.  IV,  Seo.  Ill,  39  ;  Dayatattwa,  Ch.  X,  38  ;  Dayakrama 
Sangraha,  Gh.  U,  Seo.  YI,  10. 
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Lecture  XT.  succeed  in  the  following  order^  as  pointed  out  by  Jagan- 
natha  :* — First  the  father-in-law's  great-grandson  in  the  male 
line  succeeds  (for  his  grandson,  that  is  the  husband's  brother^s 
son,  who  is  a  nearer  sapi/nda,  has  ab'eady  a  place  assigned 
to  him  among  the  six  heirs  in  Brihaspati's  list)  ;  after  him, 
the  husband's  paternal  grandfather  and  his  issue ;  and  next, 
the  husband's  paternal  great-grandfather  and  his  offspring. 

Sakuhjas  ana  "  Failing  the  aapindas,"  says  Srikrishna,'  "  the  aaku-^ 
lays,  and  after  them  the  eamanodakaa,  and  next  the 
aamanapravaras  (persons  descended  firom  the  same 
patriarch  in  the  male  line),  succeed  in  the  same  order  as  in 
the  case  of  the  property  of  males!*  *  After  these,  according 
to  Srikrishna,  the  learned  Brahman  co-villagers  take  the 
property  of  a  Brahmani  woman,  and  the  king  takes  the 
property  of  a  woman  of  any  other  class.^ 

Whether  the  samanapravaras  mentioned  above  are  the 
samanapravaras  of  the  husband  or  those  of  the  father, 
Srikrishna  does  not  explain.  According  to  the  received 
opinion,  based  upon  a  text  of  Brihaspati  cited  in  the  Ud- 
vahatattwa,  as  a  woman  is.  by  marriage,  transfened  from 
her  father's  gotra  to  that  of  her  husband^  the  husband's 
samanapravaras  become  the  saTnaTiapravaras  of  the  wife. 
There  is,  however,  a  text  of  Eatyayana,  also  cited  in  the 
Udvahatattwa,  which  declares  that  a  woman  remains  in 
her  father's  gotra  until  her  sapindikarana  ;  and  this  text 
might  perhaps  support  the  view  that  the  saTn/aryapravaras 
in  question  are  those  of  her  father.* 

*  Colebrooke's  Dig^est,  Bk.  V,  513,  commentary,  Vol.  II.  624. 

'  Dayakrama  Sangraha,  Ch.  II,  Seo.  VI,  11  ;  and  commentary  on  the 
Dayabhaga,  Ch.  IV,  Sec.  III. 

*  The  words  in  italic*  are  omitted  in  Wynch's  translation  of  the  Daya- 
krama Sangraha.    See  Vyavastha  Darpana.  p.  727,  note. 

^  Dayakrama  Sangraha,  Ch.  II,  Sec.  VI,  12,  13. 

*  See  Udvahatattwa,  Institutes  of  Raghunandana.  Vol.  II,  p.  72.  These 
tcxtt?  are  also  cited  in  Vidyasagar's  Tract  on  Widow  Marriage,  165—17:2. 
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Srikrisbna's  authority  is  not  clear  on  the  point  as  to  Lecture  XL 
whether  kiDsmen  of  a  woman  on  the  fether's  side,  other  than  Patcrlilirkint- 
those  abready  definitely  named,  can  be  her  heirs.    But  '*^*"* 
Jagannatha^  expressly  recognizes   their  right  of  succes- 
sion.   After  naming  the   samanadaJcas  of   the   woman  s 
husband,  he  adds, — "After  these,    her    kindred    on   her 
father's  side,  as  far  as  the  tenth  person ;  after  them,  the 
fiunily  of  her  mother ;  and  lastly,  the  king  takes  the  estate, 
except  the  property  of  a  Brahmani  woman.    This  brief 
exposition  may  suffice. 

"  The  ground  of  this  order  of  succession  is  the  perform- 
ance of  obsequies ;  for  it  is  shown,  in  the  case  of  property 
left  by  a  man,  that  heirs  succeed  in  right  of  benefits  con- 
ferred."— And  in  support  of  this  rule  he  cites  the  following 
text  of  the  Vishnupurana  :* — 

''  By  the  aapindaa  and  samanadakaa  of  the  father  and 
mother,  by  iDtimate  companions,  or  by  the  king,  who 
takes  an  escheat,  the  first  rites  must  be  performed;  but 
the  last  rites  shall  only  be  celebrated  by  sons  and  the 
rest." 

Considering  how  anxiously  the  Hindu  law  tries  to  prevent 
escheat  to  the  Crown,  and  bearing  in  mind  the  other  rea- 
sons stated  in  the  last  lecture,  I  think  it  may  be 
safely  affirmed,  on  the  authority  of  Jagannatha,  that 
on  failure  of  other  heirs,  a  woman's  kinsmen  op  the 
&ther's  and  the  mother's  side  succeed  to  her  stridhan 
according  to  the  Bengal  school.  One  of  the  strongest 
arguments  in  support  of  this  view  is  the  fact  that  it  is 
deducible  firom  the  doctrine  of  spiritual  benefit,  which  is 
so  emphatically  and  so  repeatedly  declared  by  the  founder 


»  Colebrooke'B  Dige«t,  Bk.  V,  513,  commentary,  Vol.  II,  624. 
«  Ibid,  Bk.  V,  514. 
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LxcruBs  XI.  of  the  Bengal  school  to  be  applicable  to  the  devolution  of 
stridhan. 

The  Crown.  The  limitation  imposed  on  the  general  rights  of  the 
Crown,  in  the  case  of  the  property  of  a  Brahman!  woman 
dying  without  heirs,  must  be  taken  to  be  practically 
inoperative  now,  according  to  the  ruling  of  the  Privy 
Council  in  the  case  of  The  Collector  of  Maaviipatann  v. 
CavcUy  Vencata  Naravnapah^  in  which  the  correspond- 
ing restriction  in  the  case  of  the  property  of  a  Brahmin 
has  been  held  to  be  no  bar  to  the  right  of  the  Crown  to 
take  heirless  property  by  escheat. 

Heirs  to  im-        The  rules  given  above  do  not,  according  to  Jagannatha» 

moveable 

property  fjriven  govcrn  the  devolution  of  immoveable  property  obtained 
by  a  woman  by  gift  from  her  husband.  Such  property 
according  to  him  passes  to  the  heirs  of  her  husband ;'  and 
in  support  of  this  view  he  refers  to  the  following  text  of 
Eatyayana  :* — 

"What  a  woman  has  received  as  a  gift  from  her  husband, 
she  may  dispose  of  at  pleasure  after  his  death,  if  it  be 
moveable ;  but  as  long  as  he  lives,  let  her  preserve  it  with 
firugality,  or  she  may  commit  it  to  his  family. 

"The  childless  widow,  preserving  inviolate  the  bed  of  her 
lord,  and  strictly  obedient  to  her  spiritual  parents,  may 
frugally  enjoy  the  estate  until  she  die ;  after  her,  the  legal 
heirs  shall  take  it" 

The  same  view  has  been  expressed  by  Eindersley,  J.,  in 
an  obiter  dictv/m  in  his  judgment  in  Venkata  JRama  Bau 
V.  Venk(tta  Suriya  Bau,*    But  the  opposite  view  has  also 


'  2  w.  E.,  69  (P.  C). 

'  Colebrooke's  Digest,  Bk.  Y,  615,  commentary,  VoL  II,  p.  626. 

»  Ibid,  Bk.  V,  477.  *  L  L.  B.,  1  Mad.,  286. 
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been  maintained,*  ihoagh  its  correctness  under  the  Bengal  Lectube  XI. 
law  is  not  free  from  doubt. 
The  order  of  succession  to  the  property   of  a  maiden,  Hein  to  tbe 

property  of  a 

according  to  the  Bengal  law,  is  the  same  as  that  according  maiden.' 
to  the  other  schools.    It  is  based  upon  the  text  of  Baudha- 
yana»  which  is  followed  by  almost  all  the  commentators, 
and  which  runs  thus:'— 

''The  wealth  of  a  deceased  damsel,  let  the  uterine 
brethren  themselves  take.  On  failure  of  them,  it  shall 
belong  to  the  mother;  or,  if  she  be  dead,  to  the  fiither." 

On  fisdlure  of  the  heirs  mentioned  in  this  text,  the  next 
heirs  would,  I  presume,  be  the  paternal  kinsmen  in  order 
of  proximity. 

If  any  property  left  by  a  maiden  was  received  as  a  gift 
from  the  bridegroom  to  whom  she  was  betrothed,  the 
bridegroom  is  entitled  to  take  back  such  property.' 

^  )Iaonaghten*8  Precedents  of  Hindu  Law,  Gh.  I,  See.  II,  Case  XIY. 

•  Dayabhi^ga,  Oh.  IV,  Seo.  Ill,  7 ;  Dayatattwa,  Oh.  X,  21. 

*  Dayakrama  Sangraha,  Oh.  II,  Seo.  I. 


LECTDRE  XII. 


SUCCESSION  TO  WOMAN'S  PROPERTY  OTHER  THAN  HER 

STRIDHAN. 

Succession  to  woman*s  property  other  than  her  stridhan'^F^Mt^  snooeasion  to 
inherited  property—According  to  the  Benares  school — According  to  the 
Maharashtra  school— The  Mayukha— According  to  the  Bengal  school — 
According  to  the  Dravida  and  Mithila  schools— iSeconii/y,  snecession  to 
property  acquired  otherwise  than  by  inheritance  and  not  coming  under  the 
technical  definition  of  «<rtdAan— According  to  the  Mitakshara— According 
to  the  Mayukha — According  to  the  Bengal,  the  Dravida,  and  the  Mithila 
schools— Share  on  partition— Property  acquired  by  gift  from  strangers  or  by 
labor  and  skill— during  widowhood  and  maidenhood— during  coyerture. 

Succession  to       In  the  last  three  lectures  I  have  treated  of  succession 

woman's  prop- 
erty other       to  stvidkan  according  to  the   different  schools.    As  there 

than  her  stri- 

dhan.  are  certain  descriptions  of  woman's  property  (among  which 

the  most  important  is  that  obtained  by  inheritance)  which 
do  not  always  rank  as  stridhan,  it  remains  now  to  say 
a  few  words  regarding  the  devolution  of  such  property. 
I  shall  consider,  first,  property  acquired  by  inheritance ; 
and,  secondly,  other  descriptions  of  woman's  property  which 
do  not  rank  as  stridhan. 

Ftrit,  succes-       As  regards  property  acquired  by  inheritance,  there  are  two 

sion  to  inherit- 
ed property,     classcs  of  cascs ;  One,  where  the  property  is  inherited  by  a 

woman  from  a  male,  and  another,  where  it  is  inherited  by 

her  from  a  female. 

According  to       According  to  the  Mitakshara,  such  property  would,  in 

•choor*'^     either  case,  rank  as  stridhan,  and  descend  as  such.    To 

this  simple  rule  of  Yijnaneswara,  an  important  exception 

has  been  attached  by  the  decision  of  the  Privy  Council  in 

the  cases  of  Bhugwandeen  Doobey   v.  Myna  Baee^  and 

Mussomiut  Thakoor  Dayee  v.  Rai  Balack  Ram,*  in  which 

*  9  W.  E.  (P.  C),  23.  MO  W.  R.  (P.  C),  3. 
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it  hAs  been  held  that  property  inherited  by  a  widow  from    Lkcturk 

her  husband  passes  on  her  death,  not  to  her  heirs,  but  to        

the  next  heir  of  her  husband.  This  is  the  ruling  of  the 
highest  Coiut  of  Appeal  for  India ;  and  it  is,  moreover, 
iii  aecfordance  with  the  Viramitrodaya,'  which  declares 
succession  to  the  widow's  estate  to  be  an  exception  to  the 
general  rule,  that  property  passes  on  the  demise  of  the 
i^wner  to  the  heirs  of  such  owner,  and  not  to  the  heir  of 
any  previous  owner.  Vijnaneswara's  rule  must,  therefore, 
be  taken  subject  to  this  exception. 

Following  what  is  considered  to  be  the  spirit  of  the 
above  ruling,  the  Indian  Courts  by  their  decisions  have 
introduced  other  exceptions,  which  really  tend  to  substitute 
for  Vijnaneswara's  rule  the  opposite  doctrine  maintained 
by  the  Bengal  school,  that  property  inherited  by  a  female 
does  not  become  her  stridhan  in  any  case,  and  that  it 
passes  on  her  death  to  the  next  heir  of  the  person  from 
whom  she  inherited  it.  These  decisions  I  have  already 
examined  in  a  former  lecture.*  And  I  think  it  would  not 
be  incorrect  to  affirm  that,  except  in  cases  in  which  the 
point  is  absolutely  concluded  by  authority,  property  in- 
herited by  a  female  should,  according  to  the  Benares  law, 
descend  to  the  heirs  to  her  stridhan* 

In  the  Maharashtra  school,  except  in  certain  places,  such  According  to 

as  Guzerat  and  the  Island  of  Bombay,  which  follow  the  ^^  school. 

•« —  — ^ — ^_— ^^__^____^.^__^_________^__^_^___^_^_-^^__^__^__— .^_^— _ 

■  Pp.  629,  630,  edition  by  Jivananda  Vidyasagara. 

•  Lecture  VII.  antCj  pp.  302—314. 

'  Since  the  above  was  written,  the  Privy  Ck)nncil  bas  held  in  the  case 
of  Ghotay  Lall  v.  Chnnnoo  Lall  (3  G  L.  R.,  465)  that,  under  the  Mita- 
kshara  law,  property  inherited  by  a  daughter  from  her  father  passes  on 
her  death  to  her  father's  heirs.  The  same  principle  would  evidently 
apply  to  the  case  of  any  other  female  heir  inheriting  to  a  male.  So  that 
it  must  now  be  taken  to  be  the  settled  law  of  the  Benares  school,  that 
property  inherited  by  a  woman  from  a  malr  relation  passes  on  her  dqath 
to  his  heirs. 

h3 
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— !  And  the  decisions  of  the  Bombay  Courts  are  more  in 
accordance  with  the  doctrine  of  the  Mitakshara  than  the 
decisions  of  the  Courts  on  this  side  of  India. 
The  Mayukha.  The  Mayukha  agrees  with  the  Mitakshara  in  includ- 
ing inherited  property  under  the  denomination  of  stridhan, 
but  differs  from  it  in  regarding  such  property  (along  with 
certain  other  descriptions  of  woman's  property)  as  a 
peculiar  class  of  stridhan,  and  in  prescribing  for  it  an  order 
of  succession  different  from  that  laid  down  for  stridhan 
strictly  and  technically  so  called.'  The  passage  of  the 
Mayukha*  bearing  upon  this  point  has  been  rendered  by 
Borradaile  thus: — 

"  However,  the  text  of  Yajnavalkya — *  Let  sons  divide 
equally  both  the  effects  and  the  debts,  after  [the  demise  of] 
their  two  parents ' — ^relates  to  [what  is]  acquired  by  the  act 
of  partition  and  the  like,  with  the  exception  of  that  declared 
in  the  above  texts  [as  woman's  property].  From  this  it  is 
clear  that,  if  there  be  daughters,  the  sons  or  other  heirs 
even  succeed  to  the  mother's  estate,  distinct  from  that  part 
before  described  [as  woman's  property]." 

This  passage  is  thus  explained  by  Mr.  Justice  West  in  his 
judgment  in  Vijiaraivgara's  case  :* — 

"  Inherited  property,  Nilkantha  says,  though  it  is  stridhan, 
not  being  one  of  those  kinds  of  stridhan  for  which  express 
texts  prescribe  exceptional  modes  of  descent,  goes,  on  the 
woman's  death,  to  her  sons  and  the  rest,  as  if  she  were  a  male, 
and  this  too  notwithstanding  her  having  left  daughters 
(Vyavahara  Mayukha,  Ch.  IV,  Sec.  X,  pi.  26).    The  passage 

*  See  Kriabnaji  Yyankteeh  r.  Pandonmg,  12  Bom.,  65. 
■  Vyavahara  Mayukha,  Ch.  IV,  Seo.  X.  25. 26. 

•  Ibid,  20.  ♦  8  Bom.,  0.  C.  J.,  260. 
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which  sets  forth  this  doctrine  beiii£C  somewhat  obscui^  in  Libctukb 
Mr.  Borradaile  3  translation,  it  may  be  as  well  to  say  that  — ^ 
its  tme  purport  is  this  :  '  It  is  clear  that  although  there  be 
daughters,  the  sons  or  other  heirs  still  succeed  to  the  mother  s 
estate,  so  far  as  it  is  distinct  from  the  part  ahready  describeil 
(as  subject  to  peculiar  devolution  under  texts  applicable  to 
particular  species  of  stridfiany  " 

Though  the  rule  deduced  by  Mr.  Justice  West  from  the 
foregoing  passage  of  the  Mayukha, — namely,  that  property 
inherited  by  a  woman  descends  to  her  sons  or  other  relations 
who  would  have  been  her  heirs  if  she  had  been  a  separated 
male  proprietor, — is  simple  enough,  its  practical  application 
is  not  altogether  free  fit)m  difficulty.  According  to  this 
rule,  the  heirs  to  a  woman's  inherited  property  are  succes-  ** 

sively,  the  son,  the  grandson,  the  great-grandson,  the  hus- 
band (who  comes  in  place  of  the  widow),  the  daughter,  the 
daughter  s  son,  the  father  (who,  according  to  Nilkantha,* 
comes  before  the  mother),  the  mother,  the  brother,  the  bro- 
ther's son,  the  gotrajcts,  and  the  bandhjis, 

m 

Down  to  the  brother's  son,  the  above  order  is  quite  clear 
and  explicit.  But  then  the  question  arises  whether  the 
gotrajds  are  the  gotrajas  of  the  woman's  father,  or  those 
of  her  husband. 

Yijnaneswara's  opinion  seems  to  be  this,  that  though  the 
father  s  gotrajas  are  the  gotrajas  of  a  maiden,  the  husband  s 
gotrajas  would  be  the  gotrajas  of  a  married  woman.  For 
he  distinguishes  the  gotrajas  from  the  bhinnagotras,  and  in 
one  place,  uses  the  term  samanagotra  as  synonymous  with 
the  term  gotraja  (Mitakshara,  CL  II,  Sec.  V,  3,  6).  So 
that,  as  pointed  out  by  Messrs.  West  and  Biihler,"  gotraja 


»  Vyavahara  Mayukha,  Ch.  IV,  Sec.  VIII,  H.         M  W.  and  B.,  147. 
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LfiCTURB    in   the   Mitaksham    means  a  person  of  the  same  gotra. 

^       And  a«  a  woman  is.  by  man^,  transfer^d  from  ier 

father  s  gotra  to  that  of  her  husband/  it  follows  that  a 

married  woman  can  have  no  other  gotraja  relations  besides 

those  of  her  husband. 

Nilkantha,  however,  appears  to  take  a  different  view.  He 
uses  the  term  gotraja  in  the  sense  of  *  bom  in  the  family  ; ' 
and  it  is  by  taking  the  term  in  this  sense,  that  he  admits 
the  sister  as  aji  heir  among  the  gotrajas ;  ^  so  that,  accord- 
ing  to  him,  the  gotraja^  of  the  father  would  be  the 
gotrajas  of  the  daughter,  whether  married  or  unmarried. 
This  interpretation  of  the  Mayukha  derives  some  support 
from  the  following  observations  of  Mr.  Justice  West  in 
Vijiaranganis  case :  * — 

"  According  to  this  law  of  atridhan,  the  property  inherit- 
ed by  Tesu  would,  in  the  absence  of  descendants,  go  to  her 
parents,  just  as  if  she  had  been  their  only  son,  and  failing 
them,  to  the  paternal  grandmother  and  the  sapindas  of  the 
father,  the  gotraja^  taking  precedence  of  the  bhinna- 
gotras.  Nilkanthas  view  of  what  constitutes  a  gotraja- 
sapinda  is  shown  by  the  Vyavahara  Mayukha,  Ch.  IV,  Sea 
YIII,  19.  He  regards  this  relationship  as  constituted  by 
birth  in  the  family,  and  for  this  reason  assigns  to  a  man  s 
sister  the  first  place  amongst  his  sapindas" 

But  the  point  is  not  very  clear,  and  the  remarks  of  Mr. 
Justice  West  himself  in  a  recent  case  ^  have  thrown  con- 
siderable doubt  upon  it. 


*■  See  the  texts  of  Brihaspati  and  Laghu  Harita  cited  in  the  UdTaha* 
tattwa,  Raghanandaaa*8  Institutes,  VoL  II,  72. 
»  Vyavahara  Mayukha,  Ch.  lY,  Sec.  VIII,  19. 
■  8  Bom.,  O.  C.  J..  260.  261. 
*  Lallubhai  Bapubhai  r.  Mankuvarbai,  I.  L.  R.,  2  Bom.,  4i& 
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"  Nilkantha,"  observes  that  learned  Jud^e,  "  while  he  ad-    Lkctutib 

"X"I1 

mits  the  paternal  grandmother,  makes  no  provision  for  the  _ 
paternal  great-grandmother,  by  his  subsequent  arrange- 
ments :  if  they  are  to  be  considered  as  in  any  way  exhaus- 
tive, he  rather  implicitly  excludes  her.  Yet,  being  able  to 
provide  for  the  paternal  grandmother  apart  from  all  gotraja 
connexion  by  means  of  Manu's  text  in  her  favour,  he  has 
chosen  to  rank  her  amongst  the  gotraja-aapindas.  She 
does  not,  like  the  great-grandmother  in  the  Mitakshara, 
rest  on  this  connexion,  and  this  alone,  for  her  place  in  the 
line  of  inheritance;  but  being  designated  a  gotraja- 
sapinday  and  being  so  only  in  virtue  of  her  marriage,  it 
follows  of  necessity  that  Nilkantha  thought  that  marriage 
as  well  as  birth  created  the  gotraja  relationship.  This 
might  lead  to  absurd  results,  as  women,  inheriting  in 
two  families,  while  men  inherited  only  in  one,  might 
gradually  absorb  all  the  property ;  but,  as  we  have  seen, 
the  blood  gotraship  of  women  cannot  safely  be  extended 
beyond  the  sister." 

After  the  gotrajas  come  the  bandhua,  who,  according 
to  the  explanation  given  in  the  Mayukha,*  are  cer- 
tain blood  relations  of  the  deceased  female  proprietress. 
Among  these  come,  first,  her  own  bandhus  in  the  following 
order, — ^her  fathers  sister's  son,  her  mother's  sisters  son, 
and  her  mother's  brother's  son ;  then,  her  father's  bandhus, 
in  the  same  order;  and  lastly,  her  mother's  bavdhua,  in 
the  same  order.  Whether  in  the  case  of  succession  to 
woman's  property,  according  to  the  Mayukha,  this  enumera- 
tion of  bandhus  is  to  be  deemed  exhaustive  or  not,  has 
not  yet  been  decided. 


»  Ch.  IV.  Sec.  VIII,  22. 
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Lecture 
XXL 

Aocnrdini;  to 
the  Bengal 
leliool. 


Aooording  to  the  Bengal  school,  property  inherited  by 
a  female,  whether  as  heir  to  the  ordinary  property  of  a 
male  relation,  or  as  heir  to  the  stridhan  of  a  female,  does 
not  rank  as  her  stridhan  in  any  case,  but  passes  on  her  death 
to  the  next  heir  of  the  person  from  whom  she  inherited  it. 

In  the  case  of  property  inherited  from  a  male  relation, 
this  rule  is  clearly  laid  down  by  the  fqunder  of  the 
Bengal  school,  as  a  deduction  from  Eat}rayanas  text 
relative  to  the  widow  s  estate. 

"  But,  if  a  maiden  daughter,*'  says  Jimutavahana,^  ''  in 
whom  the  succession  has  vested,  and  who  has  been  afterwards 
married,  die  [without  bearing  issue],  the  estate,  which 
was  her  s,  becomes  the  property  of  those  persons,  a  mar- 
ried daughter  or  others,  who  would  regularly  succeed  if 
there  were  no  such  [immarried  daughter]  in  whom  the 
inheritance  vested,  and  in  like  manner  succeed  on  her 
demise  after  it  has  so  vested  in  her.  It  does  not  be- 
come the  property  of  her  husband  or  other  heirs;  for 
that  [text  which  is  declaratory  of  the  right  of  the  hus- 
band and  the  rest]  is  relative  to  a  woman's  peculiar 
property.  Since  it  has  been  shown  by  a  text  before  cited, 
that,  on  the  decease  of  the  widow  in  whom  the  succes- 
sion had  vested,  the  legal  heirs  of  the  former  owner, 
who  would  regularly  inherit  his  property  if  there  were 
no  widow  in  whom  the  succession  vested, — namely,  the 
daughters  and  the  rest — succeed  to  the  wealth;  therefore, 
the  same  rule  [concerning  the  succession  of  the  former 
possessor's  next  heirs]  is  inferred,  d  fortiori,  in  the  case 
of  the  daughter  and  grandson  whose  pretensions  are 
inferior  to  the  wife's. 


•  See  Dayabhaga,  Ch.  XI,  Sec.  II,  30,  31. 
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"  Or  the  word  'wife  '  fin  the  text  above  quoted,  Sec.  I,  561    Lectubb 
is  employed  with  a  general  import,  and  it    implies   that        _ 
the  rule  must  be  understood  as  applicable  generally  to  the 
case  of  a  woman's  succession  by  inheritance." 

The  case  in  which  property  is  inherited  by  a  female 
as  heir  to  the  stridhan  of  another  female,  is  not  so  clear- 
ly provided  for  by  the  Bengal  commentators.  But  the 
rule  laid  down  above,  that  the  property  would  pass  to 
the  next  heir  of  the  original  owner  of  such  stridhxin,  is 
deducible  from  the  following  passage  of  the  Dayakrama 
Sangraha:!— 

"  Here,  however,  on  the  death  of  a  maiden  daughter, 
or  of  one  affianced,  in  whom  the  succession  had  vested, 
and  who  having  been  subsequently  married,  is  ascertain- 
ed to  have  been  barren,  or  on  the  death  of  a  widow 
who  has  not  given  birth  to  a  son,  the  succession  to  the 
property  which  had  passed  from  the  mother  to  her 
daughters,  would  devolve  next  on  the  sisters  having,  and 
likely  to  have,  male  issue,  and  in  their  default,  on  the 
barren  and  widowed  daughters; — ^not  on  the  husband  of 
such  daughter  above-mentioned  in  whom  the  succession 
had  vested:  for  the  right  of  the  husband  is  relative  to 
the  *  woman's  separate  property,'  and  wealth  which  has 
in  this  way  passed  from  one  to  another,  can  no  longer 
be  considered  as  the  'woman's  separate  property:' — ^This 
must  be  understood." 

The  same  rule  may  also  be  deduced  from  the  Dayabhaga 
independently  of  the  authority  of  Srikrishna,  as  you  will 
observe    in    the   following    passage  of   the   judgment  of 


»  Ch.  II,  Sec.  Ill,  6. 
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Lbcturk    Mr.  Justice  Roniesh  Chunder  Mitter  in  ihe  case  of  Bhooban 
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— .'       Mohan  Banerjee  v.  Muddun  Mohun  Sing :  * — 

**  It  seems  to  me  that  the  same  rule  is  laid  down  in  Uie 
Dayabhaga,  Chap.  XI,  Sec.  II,  para.  30.  The  dbapter 
in  question,  it  is  true,  mainly  deals  with  rules  of  succession 
to  properties  left  by  a  deceased  male  owner ;  but  the  para- 
graph referred  to  above  appears  to  me  to  lay  down  a  rule 
i^plicable  generally  to  succession  by  women,  whether  to 
the  properties  of  a  man  or  to  stridhan  of  a  woman.  If  it 
were  not  so,  there  would  be  no  provision  in  Dayabhaga 
relating  to  succession  to  property  inherited  by  a  woman 
from  a  female  ancestress  who  held  it  as  atridhan.  I  do 
not  think  that  this  is  probable.  Having  r^ard  to  this 
circumstance,  and  having  regard  to  the  language  of  the 
paragraph  in  question,  which  is  very  general,  it  seems  to 
me  that  the  rule  there  laid  down  is  also  applicable  to  stri- 
dhan property  inherited  by  a  woman." 

The  above  rule  of  succession  seems  to  have  been  recognized 
by  the  Sudder  Court  of  Bengal  so  far  back  as  the  year  1793, 
in  the  case  of  Pran  Kiahen  Singh  v.  Musaammaut  Bhag- 
wutee,*  I  ought  to  tell  you,  however,  that  there  are  certain 
remarks  of  Jagannatha  *  which  throw  some  doubt  upon  the 
correctness  of  the  above  rule.  "  A  daughter,"  says  he,  "  may 
at  pleasure  give  away  to  any  person  whomsoever  the  ex- 
clusive property  of  her  mother,  which  has  devolved  on  her ; 
after  her  death,  the  daughter's  son-in-law  and  the  rest  shall 
obtain  that  which  has  not  been  aliened.  It  should  not  be 
argued,  that  a  daughter  is  only  permitted  to  enjoy  for  life  the 
peculiar  property  of  a  woman  which  she  has  inherited,  l&e 


'  1  Joygobind  Shorn e'A  Law  Reporter,  p.  5.  *  I  Sel.  Rep.,  4. 

'  Colebrooke*8  Digest,  Bk.  V,  515,  oommcutary,  Vol.  II.  p.  G28. 
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the  estate  left  by  a  man,  to  which  she  has  succeeded.     That    Lkctubk 

XII. 
has  not  been  asserted  by  Jimutavahana,  and   no  reasoning        — ! 

supports  it." 

The  law  on  the  present  subject  is  not  at  all  clearly  laid  AccordioR  to 

the  Dravida 

down  by  the  commentators   of  the  Dravida  and   Mithila  and  Mithiia 

schools* 

schools.  One  thing,  however,  may  be  taken  as  settled  by 
repeated  decisions,* — namely,  that  property  inherited  by  a 
woman  from  a  male  relation  does  not  rank  as  her  stridhan 
according  to  those  schools. 

It  seems  that  there  are  only  three  possible  modes  as 
regards  the  devolution  of  a  woman's  inherited  property : — 

First, — It  may  pass  to  the  next  heir  of  the  previous 
owner  from  whom  the  last  proprietress  inherited  it,  as  is  the 
rule  in  the  Bengal  school ;  or 

Secondly y — It  may  descend  to  those  relations  of  the  last 
proprietress  who  would  have  been  her  heirs  if  she  were  a 
separated  male  owner,  as  is  the  rule  according  to  the 
Mayukha;^  or 

Thirdly, — It  may  follow  the  order  of  succession  appli- 
cable to  stridhan,  as  is  the  rule  according  to  the  Mitakshara. 

As  regards  property  inherited  from  a  male  relation,  the 
first  of  the  above  three  rules  seems  to  be  the  correct  one." 

In  the  case  in  which  the  property  inherited  by  a  female 
was  the  stridhan  of  her  predecessor,  it  is  by  no  means 
clear  which  of  the  rules  ought  to  be  followed.  Macnaghten 
says :  * —  "  Stridhan,  which  has  once  devolved  according  to 
the  law  of  succession  which  governs  the  descent  of  this 

*  Doe  dem  Bamajsaml  Mndaliar  v.  Vallata,  2  Strangers  Notes  of  Gases, 
211;  P.  Bachirajn  v.  V.  Venkatappadu,  2  Mad.,  402  ;  Mussammaut  Gyan- 
koowar  o.  Dookhurn  Singh,  4  Sel.  Rep.,  330  ;  Sheo  Sehai  Singh  v.  Massum- 
mat  Omed  Konwar,  6  Sel.  Rep.,  301  ;  Punchannnd  Ojhah  v.  Lalshan  Mis- 
«er,  3  W.  R.,  140. 

*  Vyavahara  Mayukha,  Ch.  IV,  Sec.  X,  26. 

*  Sec  the  catics  cited  in  note  1  aboye.      ^  Principles  of  Hindu  Law,  38. 
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Lecture    peculiar  species  of  property,  ceases  to  be  ranked  as  such, 

and   is  ever  afterward  governed  by  the  ordinary  rules  of 

inheritance :  for  instance,  property  given  to  a  woman  on 
her  marriage  is  atridhan,  and  passes  to  her  daughter  at 
her  death  ;  but  at  the  daughter  s  death  it  passes  to  the  heir 
of  the  daughter  like  other  property ;  and  the  brother  of  her 
mother  would  be  heir  in  preference  to  her  own  daughter, 
such  daughter  being  a  widow  without  issue." 

But  as  pointed  out  by  Mr.  Justice  Romesh  Chunder 
Mitter  in  his  judgment  in  the  case  of  Bhoobun  Mohun 
Banerjee  v.  Muddon  Mohun  Sing}  the  rule  of  succession  in- 
dicated in  this  passage  seems  to  be  based  upon  a  misconcep- 
tion of  the  provisions  of  the  Hindu  law  on  the  subject. 

It  is  not  true  that  there  is  an  ordinary  rule  of  succession 
applicable  to  woman's  property  generally,  and  a  special 

rule  of  succession  applicable  to  her  stridhan.  The  only 
rules  of  succession  to  woman's  property  that  are  recognized 
in  the  Hindu  law,  are  the  special  rules  relating  to  stridkan. 
What  is  meant  in  the  above  passage  by  the  *  ordinaiy  rules 
of  inheritance '  must,  therefore,  be  the  law  of  succession  to 
the  property  of  a  male  owner.  But  that  law  is  evidently  in- 
tended to  apply  only  to  the  property  of  a  male  owner.  Thus, 
Vijnaneswara,  after  giving  that  law,  commences  his  exposi- 
tion of  the  law  relating  to  woman's  property  in  these  words  :^ 
"  After  briefly  propounding  the  division  of  wealth  left  by  the 
husband  and  wife  ('  Let  sons  divide  equally  both  the  effects 
and  the  debts  after  the  demise  of  their  two  parents '), 
the  partition  of  a  Tnan'a  goods  has  been  described  at  large. 
The  author,  now  intending  to  explain  fully  the  distribu- 
tion of  a  woman's  property,  begins  by  setting  forth  the 


*  Joygobind  Shome's  Law  Reporters,  Vol.  I.  p.  5. 

*  Mitaksbarft;  Ck  II,  Sec.  XI,  1. 
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nature  of  it."     It  is  only  in  the  limited  class  of  eases  under    Lecture 

xn. 
the   Mayukha,  noticed  above,  that  a  woman's   property        — 1 

devolves  according  to  the  law  of  succession  applicable  to 

the  property  of  a  male. 

It  may  be  urged  that  the  first  of  the  above  three  rules  is 
applicable  to  the  case  of  property  inherited  from  a  female  in 
the  same  way  as  to  the  case  of  property  inherited  from  a 
male  owner.  This  view  derives  some  support  from  the  de- 
cision of  the  Madras  High  Court  in  the  case  of  SengaTnala- 
thammal  v.  Valayuda  Mudali ;  *  and  it  has  the  further 
recommendation  that  it  reduces  to  a  uniform  rule  the  law  of 
succession  to  a  woman  s  inherited  property  in  all  cases. 

But  on  the  other  hand,  it  may  fairly  be  contended  that  as 
the  decision  in  the  Madras  case  just  referred  to  is  opposed 
to  the  doctrine  of  Vijnaneswam,  and  is  based  mainly  upon 
the  Bengal  commentaries,  it  ought  not  to  be  accepted  as  a 
correct  exposition  of  the  law  of  the  Dravida  and  Mithila 
schools^  It  is  the  Mitakshara,  and  not  the  Dayabhaga, 
that  is  followed  in  those  schools  in  the  absence  of  express 
provision  in  their  special  text-books.  Now,  under  the 
Mitakshara,  a  woman's  inherited  property  ranks  as  stri- 
dhan ;  and  though  in  the  case  of  property  inherited  from 
a  male  relation  the  doctrine  of  Yijnaneswara  has  been 
dissented  from,  its  correctness  has  never  (except  in  the 
above-mentioned  Madras  case)  been  questioned  as  regards 
property  inherited  from  a  female.  On  the  contrary,  there 
is  a  suggestion  by  the  Madras  High  Court  itself  in  the 
case  of  P.  Bachiraja  v.  VeTikatappada  (2  Mad.,  405),  that 
property  inherited  by  a  woman  from  her  mother  would 
rank  as  stridhan.  Considering  all  these  circumstances,  it 
may  be  doubted  whether  the  case  of  SengarrialathamirriaZ 

»  3  Mad.,  312. 
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should  be  taken  as  settling  the  point ;  or  whether  it  should 
be  held  that,  according  to  the  law  of  Mithila  and  Dravida, 
property  inherited  by  one  female  from  another  should  de- 
volve like  the  atridhan  of  the  former. 

So  much  for  the  order  of  succession  to  property  inherited 
by  a  woman.  Next  take  the  case  of  property  acquired  by 
females  otherwise  than  by  inheritance,  and  not  coming 
within  the  technical  meaning  of  atridhan. 

Under  the  Mitakshara,  which  does  not  limit  the  signi- 
fication of  the  term  atridhan  in  any  way,  but  takes  it 
to  mean  woman's  property  of  everj*^  sort,  property  of  the 
description  we  are  now  considering  would  devolve  accord- 
ing to  the  law  of  succession  for  atridhan. 

The  Vyavahara  Mayukha,*  as  you  have  seen,  draws  a 
distinction  between  atridhan  in  the  literal  sense  of  the 
term  and  that  technically  so  called,  and  provides  that 
woman's  property  other  than  what  is  technically  called 
atridhan,  follows  the  same  order  of  succession  that  is  pres- 
cribed for  the  estate  of  a  separated  male  owner. 

The  law  of  the  Bengal,  the  Dravida,  and  the  Mithila 
schools  is  not  very  clear  upon  the  point  under  consideration. 
Besides  inherited  property,  the  other  descriptions  of  wo- 
man's property  not  coming  under  the  denomination  of 
atridhan  acccording  to  these  schools,  are  property  obtained 
on  partition  of  the  husband's  estate,  property  obtained  by 
gift  from  strangers,  and  wealth  earned  by  labor  and  skill. 

With  regard  to  the  first, — that  is,  the  share  obtained  by 
a  woman  on  partition, — ^there  is  some  authority  for  holding 
that,  by  the  law  of  Bengal,  it  would,  on  the  woman's  death. 


*  Ch.  IV,  Sec.  X.  26. 
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devolve,  like  the  widow  s  estate,  on  the  heir  of  her  hus-     Lecture 

XII. 

band/  And  the  same  is,  I  presume,  the  law  of  Mithila.'  The  — 1 
law  according  to  the  Dravida  school  is  more  uncertain ; 
and  this  uncertainty  is  partly  due  to  the  conflict  between  the 
Smriti  Chandrika  and  the  Parasara  Madhavya,  the  autho- 
rities peculiar  to  that  school,  the  former  holding  that  the 
share  on  partition  is  merely  a  provision  for  maintenance," 
and  the  latter,  that  it  is  the  absolute  assignment  of  a  share/ 
The  opinion  of  the  Pandit  given  in  the  case  of  Tommee 
Reddy  v.  Narasimma  Reddy,^  and  apparently  approved  by 
Colebrooke,  would  go  to  support  the  view  that  such  share 
constitutes  stridhan,  and  devolves  as  such.  But  the 
correctness  of  this  opinion  is  open  to  question,  as  there 
seems  to  be  no  reason  why  the  share  of  the  husband's 
estate  which  a  woman  obtains  on  partition,  should  follow 
a  rule  of  descent  different  from  that  applicable  to  the  case 
in  which  she  takes  the  whole  estate  by  inheritance. 

The  other  two  descriptions  of  woman's  property,  namely.  Property 
gifts  from  strangers  and  earnings  by  labor  and  skill,  are  gift  from 
excluded  from  the  category  of  stridhan  by  the  following  by  labor  and 
text  of  Katyayana  quoted  in  the  Smriti  Chandrika*  and  the 
Bengal  commentaries  / — 

"  The  wealth  which  is  earned  by  mechanical  arts,  or  which 
is  received  through  affection  from  a  stranger,  is  subject  to 
her  husband's  dominion.  The  rest  is  pronounced  to  be 
woman's  property." 

'  See  Macnaghten's  Considerations  on  Hindu  Law,  pp.  43,  45. 

*  See  Vivada  Ghintamani  (Tagore's  translation),  pp.  261,  262. 

*  Smriti  Chandrika,  Ch.  IV,  11. 

*  Dayavibhaga  (BameU*s  translation),  p.  15. 

*  2  Strange,  382—384. 

*  Ch.  IX,  Sec.  I,  16 . 

"^  Dayabhaga,  Ch.  IV,  Sec.  1, 19 ;  Dayatattwa.  Ch.  IX.  1 :  Dayakrama 
Sangraha,  Ch  II.  Sec.  II,  25. 


454  SUCCESSION  TO  woman's  property  besides  stridhan. 

LiKCTURE        This  text  is  evidently  not  applicable  to  acquisitions  made 
— '■        during  widowhood,  which  would,  therefore,  rank  as  stri- 
^u^d^Td^^"^'  dftaTi,  and   devolve  as  such/      It  is   equally  inapplicable 
maidenhood;    ^  acquisitions  made  during  maidenhood,  if  the  girl  dies 
before  marriage.    The  text  of  Baudhayana,  which  is  cited 
by  commentators'  as   the   basis  of  the  law  of  succession 
to  the  property  of  a  maiden,  in  speaking  of  such  property, 
uses  the  term  riktlia  (property  generally),  and  not  the  am- 
biguous word  stridhan ;  and  Srikrishna,  in  the  Dayakrama 
Sangraha,*  gives  the  order  of  succession  to  the  property  of 
a  maiden  before  discussing  the  definition  of  stridhan.     So 
that  the  wealth  of  a  maiden,  even  though  obtained  by  gift 
from  strangers  or  earned  by  mechanical  arts,  would  devolve 
in  the  same  way  as  other  property  that  may  be  technically 

called  her  stridhan. 

The  above  text  of  Eatyayana  no  doubt  applies  to  acquisi- 
tions made  during  coverture.  But  even  here,  if  the  woman 
dies  after  her  husband,  it  is  not  easy  to  understand  how  any 
one  except  the  heirs  to  her  peculium  can  succeed  to  such 
property ;  for,  upon  the  death  of  her  husband,  his  control 
would  cease,  and  the  property  would  become  hers  absolutely. 
It  is  only  in  the  case  in  which  the  woman  dies  before  her 
husband,  that  the  question  involves  some  difficulty.  In 
such  cases,  on  ihe  one  hand,  it  may  be  urged  that  as  the  hus- 
band had  complete  dominion  over  such  property  during  the 
lifetime  of  the  wife,  and  held  it  jointly  with  her,  upon  her 


during 
coverture. 


'  See  the  obserrations  of  the  Judicial  Committee  in  Brij  Indar 
Bahadur  Singh  v.  Ranee  Janki  Eoer,  1  Gale.  L.  B.,  325,  326  ;  and  those 
of  Eindersley,  J.,  in  Venkata  Bama  Ban  v.  Venkata  Suriya  Ban,  I.  L.  B., 
1  Mad.,  286. 

«  See  Dayabhaga.  Ch.  IV,  Sec.  Ill,  7  ;  Smriti  Chandrika,  Ch.  IX, 
Sec.  Ill,  35  ;  Vivada  Chintamani  (Tagore*R  translation),  p.  270. 

•  Ch.  II,  Sec.  I. 
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death,  lie  would  become  solely  entitled  to  it  according  to     Lecture 

the  principle  of  survivorship,  a  principle  of  succession  not       ' 

unknown  to  the  Hindu  law/  But  on  the  other  hand,  it 
may  be  contended  that  the  above  text  of  Katyayana  ex- 
cludes the  acquisitions  in  question  from  the  category  of 
Htridltan,  only  so  far  as  to  declare  that  they  are  not  freely 
alienable  by  a  woman  like  other  sorts  of  her  stridhan ; 
but  it  does  not  exclude  them  from  that  category  so  as  to 
render  the  law  of  succession  to  stridhan  inapplicable  to 
them.  On  this  point  Jagannatha  says : "  "  But,  according 
to  Jimutavahana,  Ba.ghunandana,  and  the  rest,  the  wife  is 
sole  owner  of  wealth  acquired  by  her  even  during  cover- 
ture ;  yet  she  has  not  independent  power  over  it  so  long  as 
her  husband  lives :  for  the  negative  in  the  text  of  Manu* 
(Book  III,  Ch.  I,  V.  52,  1)  conveys  the  sense  of  imperfec- 
tion. Consequently,  they  have  no  wealth  exclusively  their 
own ;  and  the  imperfection  of  their  property  consists  in 
the  want  of  imcontroUed  power.  It  must  be  therefore 
imderstood,  that  the  legal  heirs  of  a  woman's  peculiar  pro- 
perty succeed  also  to  this  wealth."  There  is  no  other 
express  provision  on  this  point  in  any  of  the  commentaries 
specially  followed  in  the  Bengal,  Mithila,  and  Dravida 
schools.  In  this  state  of  the  authorities,  in  which  no  con- 
clusive argument  can  be  adduced  on  either  side,  we  may,  I 
think,  safely  follow  the  opinion  of  Jagannatha,  which  is, 
moreover,  in  harmony  with  the  doctrine  of  Vijnaneswara. 

'  See  Kattama  Nauchcar  v.    The  Rajah  of  Shivagungah,  2  W.    R, 
(P.  0,31). 
■  Colebrookc's  Digest.  Bk.  V,  515.  commentary.  Vol.  II,  p.  628. 
=»  VIII.  4 ir.. 
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ABSENCE 

of  husband,  condnct  of  wife  during,  l76. 

how  far  absence  of  husband  justifies  desertion  by  wife,  189, 190. 

ACCUMULATIONS 

of  income  of  husband's  estate  do  not  become  widow's  ttridhan,  319. 
of  income  and  current  income  distinguished,  319. 

ACHAEYA, 

daughter  of,  not  eligible  for  marriage,  71,  72. 

husband's  Acharya  heir  to  a  woman's  ttridhan  according  to  some,  393. 

ACQUISITIONS 

of  a  woman  by  labor  and  skill  how  far  her  ttridhan,  270,  283,  288,  291,  318,  319. 

of  the  wife,  rights  of  the  husband  over,  328,  335. 

succession  to  a  woman  s  acquisitions  by  labor  and  skill,  452 — 155. 

ACTS— 

XXI  of  1850  (Freedom  of  ReUgion),  129, 192, 193. 

II  of  1865  (Evidence),  141. 

XIII  of  1855  (Compensation  to  Families  of  Deceased  Persons),  160. 

XV  of  1856  (Widow  Marriage),  226,  264—271. 

XL  of  1868  (Minors),  117. 

XLV  of  1860  (Penal  Code),  s.  27,  145. 

,  8.  212, 115. 

,  8.  339, 118. 

IX  of  1861  (Custody  of  Minors),  1Z2. 

XX  of  1864  (Minors),  117. 

XXI  of  1866  (Native  Convert's  Marriage  Dissolution),  192—196. 
VII  of  1866  (Bombay)  (Hindu  Heirs'  ReUef),  159, 160. 

IV  of  1869  (Divorce),  192. 
I  of  1872  (Evidence),  141. 
ni  of  1872  (Marriage),  271—275. 
.  IX  of  1872  (Contract),  s.  11, 139. 
,  s.  26,  92. 

X  of  1872,  8.  536  (Maintenance  of  Wives  and  Children),  155, 156, 170. 
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ACT&--{continuc(f). 

Ill  of  1874  (Married  Woman's  Property),  347. 

IX  of  1875  (Majority),  39. 

I  of  1877  (Specific  Eelief),  92. 

X  of  1877,  8.  260,  123. 

ADHIVEDAlNA, 

or  supersession,  135. 

different  from  desertion,  186. 
position  of  superseded  wife,  135,  186. 

ADHIVEDANIKA, 

or  present  on  supersession,  136, 137,  276,  280. 

ADHYAGNI, 

or  gift  before  the  nuptial  fire,  275,  277,  318  (note),  416. 

ADHYAVAHANIKA, 

or  gift  at  the  bridal  procession,  275,  277,  278. 

includes  g^ifts  from  strangers  except  in  Bengal,  277,  278. 

ADOPTED  SON 

cannot  marry  within  prohibited  degpreea   in  the  families  of  his  natural  and 

adoptive  parents,  67. 
maternal  line  of,  365. 

inherits  adoptive  mother's  ttridhan,  364 — 366,  422. 
and  also  adoptive  father's  mother's  stridkany  370,  423. 
does  not  inherit  adoptive  mother's  mother's  stridhan,  361,  423. 
share  of,  when  participating  with  legitimate  sons,  367,  368,  422,  423. 
of  a  deceased  son,  share  of,  370,  3T1. 
of  a  rival  wife,  rights  of,  369. 
Jtritrima  son  inherits  adoptive  mother's  stridhan  in  Mithila,  409. 

ADOPTION, 

right  to  give  or  take  a  son  in,  belongs  to  the  husband,  173. 

it  may  be  exercised  by  wife  or  widow  with  husband's  permission,  173. 
first  wife  entitled  to  be  associated  in  the  act  of,  136. 
but  this  right  not  enforceable,  136. 

ADULTEROUS  WIFE 

not  entitled  to  maintenance,  153. 

but  may  receive  starving  maintenance,  154. 

entitled  to  her  stridhan,  342,  344. 

ADULTERY 

in  Hindu  law  a  crime,  131. 

action  for  damages  maintainable  against  adulterer,  132, 133. 
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ADVLTERY—CeoHtinfted), 

adulteress  not  punishable  under  Indian  Penal  Code,  131 . 
offspring  of  adulterous  intercourse  entitled  to  maintenance,  169. 
but  never  to  the  heritage,  167. 

AFFINITY, 

no  rule  of  prohibited  degrees  for  relations  by,  in  Hindu  law,  68. 

AGE 

of  marriage  for  a  male,  37,  38. 

for  a  female.  4G. 
girl  older  in,  not  to  be  taken  in  marriage,  72. 

AGRE  DIDHISU, 
who  is,  67. 

AGREEMENT 

in  restraint  of  marriage  void,  92. 

ALIENATION, 

a  woman  has  power  of,  over  her  stridhan  generally,  293,  322 — 324. 

but  not  over  every  kind  of  it,  286—290,  323,  324. 
she  has  absolute  power  over  the  sandayiJuif  moveable  and  immoveable,  332. 
she  has  no  power  over  her  husband's  gifts  during  his  lifetime,  333. 

nor  even  after  his  death  over  immoveables  given  by  him,  333. 

but  she  can  alienate  these  last  with  consent  of  next  heirs,  333. 
she  has  power  of  alienation  over  gifts  from  strangers  during  maidenhood  and 
widowhood,  324,  331,  334. 

but  not  during  coverture,  325, 334. 
she  has  like  power  over  her  earnings  by  labor  and  skill,  324,  325,  335. 
ehe  has  no  power  of,  over  property  inherited  from  males.  297,  301—314,  335—341. 

nor  any  over  property  inherited  from  females,  298—301,  314,  320,  336—339. 
or  over  the  share  obtained  on  partition,  340,  341. 
her  power  of,  generally  subject  to  husband's  control  during  coverture,  325—331. 
but  husband  has  no  power  of,  over  wife's  stridhan^  329,  330. 
nor  have  a  woman's  kinsmen  any  power  of,  over  her  stridhan-^  324,  325. 

ALIYA  SANTANA  LAW, 
what.  250. 
authorities  on,  252. 

ANAXD 

form  of  marriage  among  Sikhs,  259. 

ANCESTOR-WORSHIP 

prevalent  among  Hindus,  95. 

itK  effect  on  the  position  of  the  son,  174. 
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ANTJLOMAJA, 

who  are  called,  163. 

ANUMARANA, 
what,  199. 

AXWADHEYA 

defined,  278,  429,  430. 

devolution  of,  according  to  the  Viramitrodaya,  379. 
the  Maynkha,  384. 
the  Smriti  Chandrika,  395—397. 
the  Dayabhaga,  427,  430,  432. 

APARIBHASIKA  STEIDHAN 
defined,  385. 
devolution  of,  394,  442—445. 

APPOINTMENT 

of  wife  to  raise  up  issue  formerly  allowed,  42,  176. 
it  is  now  prohibited,  42, 176. 

ABSHA 

form  of  marriage  defined,  82. 

ASSAM, 

marriage  customs  of,  238.  239. 

ASURA 

form  of  marriage  defined,  83. 

payment  of  price  for  bride  constitutes  Asura  marriage,  86. 

but  not  payment  of  money  to  bride  herself,  86. 

AURASA, 

or  legitimate  son  defined,  161. 

AYAUTUKA  STRIDHAN, 

devolution  of,  according  to  the  Vivada  Chintamani,  408. 
according  to  the  Dayabhaga,  411 — 415. 

BANDHU 

defined,  for  purposes  of  marriage,  63. 

for  purposes  of  succession,  373. 
certain  relations  of  father's  bajidhits  not  eligible  for  marriage,  63,  64. 
and  so  certain  relations  of  mother's   bandhnSf  63,  64. 
succession  of  husband's  bandhus,  373,  377. 
of  father's  bandhiu,  377,  393. 
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BARRENNESS 

of  daughter  no  disqualification  for  inheriting  mother  8  ttridhan,  353—366,  414, 
418. 

BASTARD 

may  inherit  in  Hindu  law,  166 — 168. 
entitled  to  maintenance,  168. 

BENARES  SCHOOL, 

definition  of  stridhan  according  to,  283—288. 
devolution  of  utridhan  according  to,  360 — 380. 

BENGAL  SCHOOL, 

order  in  which  guardianship  in  marriage  vests  according  to,  47. 
definition  of  stridhan  according  to,  293 — 301. 
devolution  of  stridhan  according  to,  410 — 439. 

of  woman's  property  other  than  stridhan  aooording  to,  446 — 449,  463 — 466. 

BEQUEST 

ranks  as  stridhan  where  a  gift  would  rank  as  such,  318. 

BETROTHED  DAUGHTER, 

succession  of,  under  the  Mitakshara,  363. 

in  Bengal  unbetrothed  daughter  inherits  yautuka  before,  417. 

no  heir  jointly  with  son,  412,  413. 

BETROTHED  GIRL 

not  ineligible  for  marriage,  64. 

BETROTHMENT, 
what,  88. 

distinct  from  marriage,  88,  89. 
its  effect,  89—91. 

specific  performance  of  contract  of,  not  enforceable,  91,  92. 
but  damages  recoverable  for  breach  of  contract  of,  92. 

BHINNAGOTBA  SAPINDAS, 

or  bandhuSf  succession  of,  373  et  seq, 

m 

BLINDNESS 

a  disqualification  for  inheriting  stridhan,  367,  368. 

BRAHMA 

form  of  marriage  defined,  80. 

distinguished  from  the  Prajapatya,  83. 

BRAHMANS, 

succession  of  learned,  not  allowed  against  escheat  to  the  Crown,  438- 
upanayan  necessary  before  marriage  of  a  Brahman,  38. 
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BRAHMOS, 

Adi,  are  Hindus,  105. 

validity  of  the  form  of  marriage  among  them,  105, 106. 
Progressive,  not  Hindus,  105. 

validity  of  the  form  of  marriage  among  them,  106,  260 — 263. 

BRIDEaROOM 

takes  back  presents  made  to  the  bride  if  she  dies  before  marriage,  378.  439. 

BRIDE-PRICB, 

the  origin  of  stridhan^  349. 

BROTHER, 

younger,  prohibited  to  marry  before  elder,  44. 
inherits  sister's  sulka,  377,  394,  400,  409,  430. 
succession  of  brothers  to  ttridhan  under  the  Mitakshara,  377. 
under  the  Dayabhaga,  424—432. 

BUDDHISTS 

not  Hindus,  19,  256. 
marriage  law  of  Burmese,  257. 

BURDEN  OF  PROOF 

on  the  party  who  alleges  any  property  to  be  stridlian,  320,  331. 

CANARA, 

marriage  law  of,  250 — 252. 

CAPTURE, 

marriage  by,  a  primitive  practice,  28. 
origin  of,  29. 
its  oonneotion  with  prohibition  of  marriage  in  the  same  gotra^  30,  59. 

CASTE, 

origin  of,  73,  74. 

marriage  with  a  woman  of  inferior  caste  formerly  allowed,  73,  162. 

but  not  with  one  of  a  superior  caste,  162,  163. 
marriage  in  a  different  caste  now  prohibited,  73. 
what  constitutes  difference  of  caste  in  Southern  India,  74 — 77. 

in  Bengal,  77,  78. 
illegitimacy  no  disqualification  for  caste,  78,  79. 
no  distinction  of  castes  observed  among  Vaishnavas,  254. 

CEREMONIES 

in  Brahma  marriage,  95 — 99. 

in  other  forms  of  marriage,  94. 

necessity  of  observing  ceremonies  in  marriage,  99^104« 
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CHAR-CHITTI, 

or  deed  of  divorce,  185,  244. 

CHOTA-NAGPUR, 

marriage  onstoms  of  tribes  of,  240. 

CHRISTIANITY, 

convert  to,  may  still  be  governed  by  Hindu  law,  20. 

not  entitled  to  restitntion  of  conjugal  rights  against  unconverted  partner, 

129—131. 
remarriage  ot,  137. 
may  obtain  dissolution  of  marriage  celebrated  before  conversion,  192,  195. 

CONCUBINAGE 

allowed  among  GosaviSi  255. 

CONCUBINE, 

maintenance  of,  156. 
rights  of  children  by,  167. 

CONDITION, 

that  marriage  would  be  dissolved  on  the  happening  of  certain  contingency,  void 
in  law,  178. 

CONFABREATIO,  98,  240. 

CONGJUAL  RIGHTS, 

restitution  of,  enforceable  by  suit,  121. 
form  of  decree  in  suits  for,  122. 
mode  of  executing  such  decree,  122 — 126. 
not  allowed  on  the  ground  of  cruelty  or  ill-treatment,  127,  128. 
or  of  change  of  religion,  129 — 131. 

CONSUMMATION 

not  necessary  for  irrevocability  of  marriage  in  Hindu  law,  108. 

CONVERT 

from  Hinduism  cannot  claim  restitution  of  conjugal  rights,  129. 
but  can  claim  custody  of  children,  172. 
bound  to  maintain  an  unconverted  wife,  194. 

COUSIN, 

marriage  with,  prohibited  in  Hindu  law,  69. 

COVERTURE, 

woman's  i>ower  over  her  strUlhan  during,  325 — 331. 

CREDITOR, 

husband's,  cannot  seize  wife's  stridJuLUy  330. 
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CROWN 

takes  by  escheat  heirless  property  in  all  cases,  438. 

CRUELTY, 

what  constitutes,  sufficient  to  justify  separation  between  man  and  wife,  127,  128. 

CUSTODY 

of  infant  child  belongs  to  the  father,  171. 

of  ille^timate  child  belongs  to  the  mother,  172. 

of  infant  wife  belongs  to  the  husband,  116, 117. 

CUSTOM, 

an  important  source  of  Hindu  law,  11 — 14. 

the  principal  source  of  law  among  aborig^al  tribes,  231. 

conditions  requisite  for  validity  of,  228 — 231. 

burden  of  proving  existence  of,  232. 

family  customs  in  derogation  of  law  how  far  valid,  233,  234, 

divorce  allowed  by,  184, 186. 

in  Western  India,  243,  244. 

in  Southern  India,  252,  253. 
marriage  customs  in  different  families,  233  et  aeq, 

in  the  Tipperah  Raj  family,  235. 

among  Uriya  chiefs,  236,  237. 
marriage  customs,  local  and  tribal,  238  et  seq. 

in  Bengal,  238. 

in  Chota  Nagpur,  240. 

among  the  Santals,  239. 

in  the  North-West,  241. 

in  Western  India,  242—244. 

in  Southern  India,  245 — 253. 
marriage  customs  among  different  sects,  253  et  teq, 

Vaishnavas,  254. 

Gosavis,  255. 

Buddhists,  256,  257. 

Jainas,  257—259. 

Sikhs,  259. 

Brahmos,  260—264. 

DAIVA 

form  of  marriage,  81,  82. 

DAMAGES 

recoverable  for  breach  of  contract  of  betrothal,  92, 

DANCING-WOMEN, 

succession  to  property  of,  402 — 407« 
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DA8I, 

meftning  of,  167. 

DASIPUTRA, 

meaning  of,  167. 
rightsof,  166, 167. 

DATTAKA  SON,  iee  Adopted  Son. 

DAUGHTSR 

of  Aekarya  not  eligible  for  marriage,  71,  72. 
of  mother's  brother  not  eligible  for  marriage,  64. 

except  in  Southern  India,  247. 
of  stepmother's  brother  not  eligible  for  marriage,  64. 
has  only  a  qualified  right  in  estate  inherited  from  her  father,  298,  312. 
succession  of,  to  mother^s  ttridkan : 
under  the  Mitakshara,  352  et  seq. 

competition  between  married  and  unmarried,  and  between  provided  and 

unprovided,  daughters,  352—354. 
unchaste  daughter  not  disqualified,  355. 
under  the  Mayukha,  384,  385. 
under  the  Smriti  Chandrika,  395—399. 
under  the  Vivada  Chintamani,  408. 
under  the  Dayabhaga,  412 — 422. 
Burvivorship  among  daughters,  359. 
sister's  daughter  inherits  stridkMn  under  the  Mayukha,  393, 

DAUGHTKR-IN-LAW 

heir  to  ttridkan  under  the  Mayukha,  388. 
no  heir  under  the  Dravida  school,  402. 
how  far  entitled  to-maintenance,  210— 2H. 

DAUGHTER'S  DAUGHTERS, 

succession  of,  under  the  Mitakshara,  359. 
under  the  Mayukha,  385. 
under  the  Smriti  Chandrika,  398. 
tokOjper  gtirpet,  360,  398. 
no  heirs  under  the  Bengal  law,  424. 

DAUGHTER'S  GRANDSON 
heir  according  to  some,  391. 

DAUGHTER'S  SON, 

succession  of,  to  itridham  under  the  Mitakshara.  301. 
under  the  Mayukha,  385. 
under  the  Smriti  Chandrika,  398. 
under  the  Yivada  Chintamani,  408. 

L  S 
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DAUGHTER'S  SON— (co«< imed). 

under  the  Bengal  law,  414,  420. 
danghter'a  sons  take  per  stirpes ^  361,  398,  423. 

DEAF  AND  DUMB 

persons  competent  to  marrj,  42. 

not  competent  to  inherit  stridhan,  357 — 359. 

DEBTS 

of  a  deceased  person  under  the  Maynkha  payable  bj  <me  who  marries  his  widow,  159. 
this  rule  abrogated  by  Bombay  Aot  VII  of  1866, 160. 

DECREE, 

form  of,  in  suits  for  restitution  of  conjugal  rights,  122. 
for  restitution  of  conjugal  rights,  execution  of,  122—126. 

DEGRADATION 

from  caste  how  far  a  bar  to  restitution  of  conjugal  rights,  129,  190. 

grounds  which  justify,  191. 

no  longer  causes  forfeiture  of  rights,  188, 193. 

DESERTION 

different  from  divorce  and  dissolution  of  marriage,  186. 

and  from  supersession,  186. 
of  husband,  grounds  which  justify,  189  st  seq, 

change  of  religion,  192. 

crueltgr  and  ill-treatment,  192. 

degradation,  190. 
of  wife,  grounds  which  justify.  187, 188. 
position  of  deserted  or  deserting  wife,  193  et  seq, 

she  cannot  remarry,  195. 

except  where  marriage  is  dissolved  under  Act  XXI  of  1866,  195. 

she  is  entitled  to  maintenance.  193. 

DIDHISU, 

who  is,  67. 

DISCIPLE, 

daughter  of,  not  eligible  for  marriage,  71. 

DISQUALIFICATION 

for  inheritance,  ordinary  grounds  of,  applicable  to  succession  to  stridhan ^  357 — 359. 
wife  of  disqualified  person  entitled  to  maintenance  from  heir,  151. 

DISSOLUTION 

of  marriage  not  allowed  in  Hindu  law.  184. 
different  from  desertion.  186. 
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DISTRESS. 

hunband  m&j  use  wife's  ttrulhan  when  in,  326.  327. 
what  oonstitntes.  327. 

DIVISION,  ser  Partitiox. 

DIVORCE. 

different  forms  of,  178  et  9rq. 

not  allowed  by  Hindu  law.  183,  184. 

allowed  by  cnstom,  184. 

on  what  grounds.  185,  255. 

in  Western  India.  243,  244. 

in  Southern  India,  252,  253. 
among  Ck)6ayi8,  255. 
among  Santals,  240. 
Act  (IV  of  1869)  applicable  to  marriages  nnder  Act  III  of  1872,  273. 

DOS.  OR  DOWRY, 

what,  345. 

DRAUPADI, 
legend  of,  26. 

DRAVIDA  SCHOOL, 

wife*B  share  on  partition  under  the,  146,  316. 
definition  of  ttridhan  according  to  the,  290,  291. 
inherited  property  not  stridkan  under  the,  313,  314. 
devolution  of  ttridhan  according  to  the,  395 — i02. 

DUTIES 

of  a  widow,  200—202. 

DWBLLING-HOUSB, 

widow  entitled  to  res^e  in  family,  215. 

DWIRAGAMANA, 

what,  88. 

EARNINGS,  see  AoQUlfliTioxs. 

EKODDISTA  SRADDHA, 
what,  417. 

ELDER  BROTHER 

must  be  married  before  the  younger,  44. 

ELDER  SISTER 

muBt  be  married  before  the  younger,  57. 
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ESCHEAT 

to  the  Crown,  438. 

property  of  childleBB  dancing-girl  goes  to  the  pagoda  by,  407. 

EUNUCH,  see  Impotenck. 

EVIDENCE 

of  either  sponse  admiflsible  against  the  other,  140, 141. 

EXCLUSION  FROM  INHERITANCE, 

grounds  of,  applicable  to  succession  to  stridhan^  357 — 359. 

wiyes  of  persons  excluded  from  inheritance  entitled  to  maintenance,  151. 

EXOGAMY. 

origin  of,  69. 

the  origin  of  the  prc^bition  of  marriage  in  the  same  gotraj  69. 

EXPENSES 

of  marriage  recorerable  by  guardian  in  marriage  from  the  person  chargeablo 
therewith,  61. 

FAMILY  CUSTOMS, 
vaUdity  of,  233,  234. 
relating  to  marriage,  235. 

FAMILY  OF  THE  HUSBAND 

includes  husband's  father  s  sister  s  son,  430. 

FATHER, 

the  first  among  g^uardians  in  marriage,  39,  47. 

but  may  sometimes  lose  this  preferential  right,  62. 

father's  handhus,  who  are,  63. 

what  relations  on  the  father's  side  not  eligible  for  marriage,  63,  64. 

bound  to  maintain  his  infant  children,  168 — 171. 

entitled  to  the  custody  of  his  legitimate  children,  171, 172. 

may  giye  away  a  son  in  adoption,  173. 

power  of,  under  Hindu  law,  173. 

entitled  to  maintenance  from  sons,  176. 

father^s  gifts  always  rank  as  etridhan,  276—280. 

order  of  snooeesion  to  property  receiyed  by  a  woman  from  her  father,  421, 422,  430. 

has  no  right  oyer  daughter's  etridhan^  324, 326. 

succession  of,  to  daughter's  stridhan : 

under  the  Mitakshara,  371,  372. 

under  the  Mayukha,  386, 386L 

under  the  Smriti  Chandrika,  400. 

under  the  Yiyada  Chintamani,  408. 

under  the  Bengal  law,  424—432. 
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FATHER  S  KiySHEX. 

raooeoBon  of.  under  the  Mitakshum.  377. 

under  the  Xmjiikha,  the  Smiiii  GhandzikA.  ftad  the  Virada  ChiatamaBi.  ^7* 

391,  403,  409. 
under  the  Bengal  law,  436..  437. 

FEMALES 

how  far  regarded  as  paztieB  to  marriage  in  Hindn  law.  45. 

marriageable  age  for,  46. 

marriage  the  onlj  acrament  for,  31,  4&. 

who  are  unfit  to  be  taken  in  marriage.  45— 7& 

condition  of  Hindo,  one  of  perpetoal  tutelage,  116. 

proprietary  rights  of  Hindn,  282,  321. 34d. 

property  inherited  by,  from  males,  do  not  become  /f rWAnn,  396  et  sfq,  319,  320. 

from  females  how  far  stndkam,  296  ^  seq,  320. 
how  far  regarded  as  gatrajas,  388,  443-^45. 
peculiar  property  of,  see  Stbidhav. 

FORFEITURB 

of  rights  or  property  no  longer  caosed  by  degradation,  129,  192.  193. 
of  stridham  not  caosed  by  onchastity,  342—345. 

FORMS 

of  marriage,  80—87. 

GAXDHARBA 

form  of  marriage,  86. 
ceremonies  in,  94. 

GARBHADHANA, 
ceremony  of,  88. 

GHATAKS, 

remuneration  of ,  93. 

GIFT 

of  bride  an  essential  ceremony  in  marriage,  96. 

from  a  relation  always  ranks  as  etridkan,  279  et  eeq,  31 7. 

from  a  stranger  is  not  etridkan^  277  et  seq,  317. 

except  when  recelTed  at  nuptials,  278 — 283,  317. 
from  husband  not  freely  alienable  by  wife,  333. 

how  far  regarded  as  etridkan,  317, 
subsequent,  see  Ahwadhsta. 


GOSAVIS, 

marriage  customs  among,  265. 
concubinage  allowed  among,  255. 
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GOTRA, 

what,  58. 

girl  of  the  same,  not  eligible  for  marriage,  58. 
this  rule  how  far  applicable  to  Sudras,  59. 
of  a  female  changed  by  marriage,  58. 
of  a  widow  for  pnrpoees  of  her  remarriage,  266. 

GOTRAJAS, 

who  are,  443 — 445. 

suocesBion  of,  to  stridhan,  377,  388,  443—445. 

females  how  far  regarded  as,  388,  443—445. 

GRANDGHILDBEN 

take  g^randmother's  ttridhanper  stirpes,  360,  361,  398,  423 

GRAKB-DAIJGHTEB,  see  Daitqhtbb*s  Daughter. 

GRANDFATHER 

paternal,  guardian  in  marriage  next  after  father,  39,  47. 

GRANDSON 

by  daughter,  see  DAuaHTEB^s  Son. 

by  son,  see  Son's  Son. 

of  a  rival  wife,  377,  414,  422. 

GREAT.GRANDSON, 

suooession  of,  to  stridkan,  414,  422. 

GUARDIAN, 

consent  of,  necessary  for  marriage  of  a  minor,  39,  53. 

who  are  the  successiye  guardians  in  marriage,  39,  47. 

may  delegate  his  authority  to  another,  52. 

when  guardian  neglects  to  marry  a  girl,  she  may  choose  her  own  husband,  32« 

of  a  legitimate  child,  171. 

of  an  illegitimate  child,  172. 

of  a  minor  wife,  116,  117. 

HEIR,  see  StrccESSiox. 

HINDU, 

meaning  of  the  term,  17. 

who  are  Hindus,  16 — 19. 

how  far  the  aboriginal  tribes  are  Hindus,  231.  238,  245,  240. 

HINDU  LAW, 
nature  of,  1 — 6. 
sources  of,  8 — 16. 
who  are  governed  by,  16—21. 
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nOMA. 

a  ceremony  in  marriage,  99. 
performed  bj  Sudras  vicariously.  99. 
makavyahritihomaf  what,  97. 

HUSBAND 

entitled  to  custody  of  infant  wife,  116. 

may  restrain  wife's  libert»y  in  some  respects,  118. 

entitled  to  restitution  of  conjugal  rights,  when,  119  et  »cq. 

change  of  religion  a  bar  to  restitution  of  conjugal  rights,  129. 

may  marry  again  during  lifetime  of  wife,  134. 

but  bound  to  give  her  some  compensation,  136. 
may  be  deserted  when,  189. 
husband  and  wife : 

one  person  for  certain  purposes,  138. 

competent  witnesses  for  or  against  each  other,  HO. 

no  partition  ordinarily  allowed  between,  144. 

not  bound  generally  by  each  other's  contracts,  156^159. 
bound  to  maintain  the  wife,  148  et  teq. 
affectionate  gift  by,  constitutes  stridhan,  275  et  teq^  294. 

but  is  not  freely  alienable  by  the  wife,  333. 

succession  to  husband's  affectionate  fifift,  384,  395—399. 
rights  of,  over  wife's  property : 

he  may  use  her  stridhan  in  oases  of  distress,  325— 331 . 

he  has  general  control  over  her  other  property,  825— 331 . 
succession  of,  to  wife's  sti^han  : 

under  the  Mitakshara,  372. 

under  the  Mayukha,  386. 

under  the  Smriti  Ghandrika,  401. 

under  the  Vivada  Chintamani,  408. 

under  the  Bengal  law,  424—432. 

HUSBAND'S  KINSMEN, 

Fuocession  of : 

under  the  Mitakshara.  377. 

under  the  Mayukha,  the  Smriti  Chandrika,  and  the  Vivada  Chintamani, 

386—390.  402,  408. 

under  the  Bengal  law.  433—336. 

IDIOT 

competent  to  marry.  40. 

not  competent  to  inherit  Jitridhan,  357.  358. 

ILLEGITIMACY 

no  dinqualification  for  caste,  78,  79. 
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MIMOVEABLE  PROPERTY 

given  by  the  husband  never  alienable  by  wife,  323,  333. 

IMPOTENCE 

how  fax  a  diaqnalifloation  for  marriage,  42. 

is  a  disqaalifioation  for  inheriting  itridhan,  357,  358. 

INCURABLE  DISEASE 

no  disqaalification  for  marriage,  42. 

bat  may  be  a  bar  to  restitation  of  oonjugal  rights,  42. 

is  a  disqaalification  for  inheriting  gtridhan,  357. 

INHERITANCE, 

nature  of  the  Hindu  law  of,  350, 351. 

doctrine  of  spiritual  benefit  the  basis  of  that  law,  355. 

how  far  that  doctrine  applicable  to  sucoessioa  to  HridhaHf  355,  414,  418,  419,  434. 

property  acquired  by  a  female  by,  how  far  her  stridham,  296  et  teq, 

suocession  to  such  property,  440—452. 
gprounds  of  exclusion  from,  357. 
See  SUCCB86I0N. 

INSANE 

persons  competent  to  marry,  40. 
incompetent  to  inherit  itridkan^  357,  358. 

JAINAS 

not  Hindus  strictly  so  called,  19,  257,  258. 
marriage  law  of,  259. 

JATS, 

marriage  custom  among,  241. 

KARNAVEN,  249. 

KRITRIMA  SON 

of  a  woman  inherits  her  stridkan^  409. 

KSHETRAJA  SON,  176. 

KUGHOOA, 

or  a  woman  married  in  an  inferior  form,  235. 

KULACHAR, 

marriage  according  to,  234,  235. 

KaUNISM,  44. 

KURAO  DUUREECHA, 

a  form  of  marriage  in  the  North- West,  241. 


INDEX.  473 


KUSAXDIKA 
ceremonr.  1»9. 

LAGXA 

wife.  244. 

LAME 

persons  not  oompeient  k>  inherit  ttridkan^  357. 

LAVAXYABJITA 

ttridkan,  278. 

LEGACY,  see  Bequest. 

LEGAL  XECESSITT. 

marriage  of  daaghter  is  a,  for  alienation  by  the  widow,  4o. 

LEGITIMACY 

in  Hindu  law,  160—164. 
presumption  in  favor  of,  165. 

LEPER 

cannot  enforce  restitution  of  conjugal  rights,  127. 
cannot  inherit,  357. 

LEVIEATB,  198. 

LUNATIC,  see  Insane. 

3IAHARASHTBA  SCHOOL, 

definition  of  stridhan  according  to,  288—290,  314. 
devolution  of  stridhan  according  to,  383—394. 

MAIDEN, 

succession  to  property  of  a,  378,  394,  402,  409,  439. 

MAINTENANCE 

of  children,  168,  169. 
of  aged  parents,  175. 
wife  entitled  to,  149. 
from  whom,  160. 
summary  mode  of  recovering  maintenance,  155. 
wife*s  claim  for,  when  forfeited,  153. 
unchaste  wife  entitled  to  starving  maintenance,  154. 
rate  of,  154. 
of  concubine,  156. 
widow  entitled  to,  202. 

though  not  living  in  her  husband's  house,  209. 
from  whom,  210—214. 
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widow's  maintenanoe  how  far  a  charge  on  husband  8  eBtate,  204— 20S. 
widow's  right  to,  forfeited  for  unchastity,  214. 
right  to,  not  liable  to  sale,  214. 

HALABAB, 

marriage  customs  in,  248—260. 

HALES, 

property  inherited  from,  does  not  rank  as  stridhan,  296  et  teq,  319,  320. 

M  AKGNI,  243. 

KABRIAGE, 

origin  of  the  institution  of,  21—26. 
different  forms  of,  26. 

polyandry,  polygamy,  monogamy,  27,  28. 
by  capture,  28. 

a  sacrament  in  Hindu  law,  30. 
parties  to  marriage,  36  et  teq. 

who  are  incompetent  to  marry,  37 — 45. 

who  are  unfit  to  be  taken  in  marriage,  45 — 79. 

guardianship  in  marriage,  47 — 54. 

prohibited  degrees  in  marriage,  59—65. 

effect  of  disqualification  on  marriage  already  celebrated,  79. 
forms  of  marriage : 

in  Hindu  law,  80—87. 

according  to  family  customs,  233. 

according  to  local,  tribal,  or  caste  customs,  238 — 253. 

according  to  sectarian  customs,  253—263. 

legalized  by  Statute  law, 

widow  marriage  (Act  XY  of  1856),  264-271. 
civil  marriage  (Act  III  of  1872),  271—273. 
agreements  in  restraint  of,  void,  92. 
marriage  brokerage  contracts,  93. 
ceremonies  in,  94 — 99. 

necessity  of  observing  them,  99—106. 
time  for  celebration  of,  107. 
consummation  not  necessary,  108. 

qnestions  of  validity  of,  how  far  cognisable  by  Coarts,  ibid. 
egal  consequences  of,  Wd  et  *eg. 

on  the  persons  of  the  parties,  116—132. 

on  their  personal  capacity,  133 — 143. 

on  their  property,  143 — 155. 

as  regards  the  offspring,  160—174. 
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UXURlkGE— {continued). 
dissolution  of,  177  et  jteg. 

how  far  allowed  in  Hindu  law,  184. 
property  given  at  the  time  of,  always  ranks  as  ttridhan,  275—282,  318. 
what  to  be  deemed  the  time  of,  416. 
succession  to  property  given  at  the  time  of,  384,  397,  408,  416,  427,  428. 

MARRIED  WOMEN 

in  Hindu  law  may  contract,  139. 
may  sue  and  be  sued,  140. 
not  exempt  from  arrest,  ibid. 
proprietary  rights  of,  326—331,  345—347. 

MARUMAKATAYAM,  248. 

MINOR 

may  marry,  37. 

guardian  of,  in  marriage,  39,  47. 

marriage  of  a,  a  legitimate  cause  of  expense  by  guardian,  39. 

MITHILA  LAW, 

definition  of  ttridhan  according  to,  291 — 293. 

devolution  of  Hridhan  according  to,  407 — 409. 

kritrima  son  of  a  woman  inherits  her  ttridhan  under,  109. 

MONOGAMY,  28. 

MOTHER 

when  guardian  in  marriage,  47—49. 

natural  gfuardian  of  illegitimate  children,  172. 

bandhus  of,  who  are,  63. 

what  relations  on  the  mother's  side  not  eligible  for  marriage,  63,  -64. 

entitled  to  a  share  on  partition,  216—218. 

nature  of  her  interest  in  such  share,  314 — 316,  341. 

does  it  constitute  her  ttridhan,  ibid. 

devolution  of  such  property,  452,  453. 
entitled  to  maintenance,  175,  202. 
property  inherited  from,  is  not  ttridhan  under  Bengal  law,  299. 

how  far  regarded  as  ttridhan  elsewhere,  314,  320. 

devolution  of  such  property,  440—451. 
succession  of,  to  daughter's  ttridhan  : 

under  the  Mitakshara,  371,  372. 

under  the  Mayukha.  385. 

under  the  Smriti  Ghandrika,  400. 

nnder  the  Vivada  Chintamani,  409. 

under  the  Bengal  law,  428,  430. 
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NANDIMUKHA  SBADDHA,  95, 133. 

NATRA 

marriage,  242. 

NUPTIAL  GIFT,  9ee  Yautuka. 

OBISSA, 

marriage  customB  in,  236. 
kihetraja  son  recognized  in,  176. 

OBNAMENTS 

oonititnte  itHdhafh  276,  277,  318. 

OUTCAST 

hiiBbaiid  or  wife  may  be  deserted,  188, 190. 

PACmS  SAWAL,  237. 

PADABANDANIEA  STRIDHAN,  278. 

PAISAGHA 

form  of  marriage,  87. 

PALU,  86. 

PARAPHERNA,  345. 

PARAPUBVA,  183. 

PARENTS»«M  Father;  Mother. 

PARIBHASIKA  STRIDHAN,  289,  385. 

PARIVEDANA,  44. 

PARIVBTTRI,  44. 

PARTIES  TO  MARRIAGE,  36  et  seq. 

PARTITION 

not  allowed  ordinarily  between  husband  and  wife,  144. 
wife  entitled  to  a  share  on,  145. 
widow  entitled  to  a  share  on,  216 — ^218. 
share  obtained  by  a  woman  on : 

how  far  regarded  as  her  strxdhan,  314—316. 

extent  of  her  right  over,  341. 

deyolntion  of,  452,  453. 

PARYANA  SRADDHA,  419. 

PAT, 

or  second  marriage  of  a  woman,  242,  244, 
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PATERNAL  KINSMEN,  sec  Father's  Kinsmen. 

PATNI,  100,  221. 

PATRIA  POTESTAS,  173. 

PAUNARBHAVA  SON,  183. 

PHULBIBAHI 
wife,  237. 

PHULBIHA 

marriage,  237. 

POLYANDRY,  27,  248. 

POLYGAMY,  28,  42,  43,  136. 

PRAJAPATYA 

form  of  marriage,  83. 

PRAVARAS,  58. 

PRECEPTOR,  tee  Achabta. 

PRESENT  ON  SUPERSESSION,  see  Adhivedanika. 

PRITIDATTA  STRIDHAN, 
what,  275,  278. 
devolntioii  of,  379,  383,  384,  395—399. 

PROHIBITED  DEGREES 
in  Hindu  law,  59  et  seq. 

PROPERTY, 

rights  of  husband  and  wife  over  each  other's,  142,  325  et  seq. 
given  by  husband,  rights  of  a  woman  over,  333. 
received  from  strangers,  rights  of  a  woman  over,  334. 
acquired  by  labor  and  skill,  see  Acx^uisitions. 
inherited  from  males  not  stridhan,  296  et  seq,  319,  320. 

from  females  how  far  reg^arded  as  stridhan,  ibid, 
devolution  of,  see  Succession. 

PROSTITUTES, 

succession  to  property  of,  402 — 407. 

PUNARBHU,  183. 

PUNJAB, 

marriage  customs  in,  241. 

RAKSHASA 

form  of  marriage,  29,  86. 
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RBOULATION 

XVII  of  1829  (Bengal)  aboUtiob  of  SaUt  199. 

RELATIONS, 

between  whom  marriage  is  prohibited,  69«»64. 

deeoriptiTe  and  classifioatory  syBtems  of  nomenclature  of  relationships,  69. 

RELIGION, 

change  of,  no  ground  of  forfeiture  of  rights,  129, 188. 
a  bar  to  reetitution  of  oonjngal  rights,  129. 
and  a  ground  for  desertion,  192. 

REMARRIAGE 

of  wife  not  allowed  in  Hindu  law,  134. 

allowed  after  divoroe  under  Aot  XXI  of  1866,  134. 194,  195. 
of  widow  not  allowed  in  Hindu  law,  134. 

now  allowed  by  Act  XV  of  1856,  226. 
depriTes  a  widow  of  her  rights  over  her  f  ormtr  husband*s  estate,  265,  269,  270. 

and  of  her  right  to  guardianship  of  her  children  by  her  late  husband,  265. 

RIVAL  WIFE, 

suooeosion  of,  375,  377. 

Buooeorion  of  the  issue  of,  375,  377,  401,  402,  4l6,  420,  422. 

8AGAI, 

marriage  in  Ghota  Nagpur,  240,  241. 

8AG0TRAS 

inherit  before  hhinna^otroM  377,  380. 

8AHAMARANA,  199. 

SAKULYAS, 

succession  of,  to  ttridkan,  389,  436. 

8AMANAPRAVARAS, 
succession  of,  436. 

SAMANODAKAS, 

succeorion  of,  to  strtdhany  377,  390,  391,  436. 

SAHAVARTAN, 
what,  38. 
no  time  fixed  for,  ibid. 

SAHPRADAN 

a  part  of  the  marriage  ceremony,  96. 

SANSEAR8, 

or  Hindu  sacraments,  what,  37. 
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SANTALS, 

marriage  customs  among,  239,  240. 

SAPINDA, 

different  meanings  of  the  word,  60—63,  389. 
suooession  of  sapindas  of  the  husband : 

under  the  Mitakshara,  373—^79. 

under  the  Majukha,  388—390. 

under  the  Smriti  Chandrika,  402. 

under  the  Yivada  Chintamani,  409. 

under  the  Bengal  law,  435. 
succession  of  the  sapindas  of  the  father : 

under  the  Mitakshara,  377. 

under  the  Majukha,  388—391. 

under  the  Smriti  Chandrika,  402. 

under  the  Yivada  Chintamani,  409. 

under  the  Bengal  law,  437. 

SAPTAPADI, 

or  walking  seven  steps,  the  most  important  part  of  the  ceremony  in  marriage,  97,  lOl, 

SATI, 

or  self-immolation  of  the  widow,  1 99. 
abolished,  ibid. 

SAUDAYIKA 

stridhan  what,  279,  292,  323. 

rights  of  a  woman  over  her,  323,  332. 

SIKHS, 

not  Hindus,  19,  259. 
marriage  customs  among,  269. 

SINDURDAN, 
what,  240. 
probable  origin  of  the  practice  of,  241. 

SISTER, 

elder,  should  be  married  before  younger,  57. 

a  gotraja  under  the  Mayukha,  444. 

succession  by  survivorship  among  sisters,  as  regards  property  inherited  from  their 

mother,  359. 
husband's,  an  heir  to  stridhan  in  Bombay,  391 . 

SISTER'S  SON, 

succession  of,  374,  377,  886,  401,  409,  435. 
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SLAVE, 

son  of  a  Sudra  by  a  female,  inherits  in  some  cases,  166,  161, 

SON, 

legitimate,  definition  of,  161 — 16C. 

kritrima,  409. 

kshetrqjaf  176. 

power  of  the  father  over  the  son  in  Hindu  law,  173. 

succession  of  sons  to  ttridhan : 

under  the  Mitakshara,  362—364. 

under  the  Mayukha,  384,  385. 

under  the  Smriti  Chandrika,  395 — 39S. 

under  the  Vivada  Chintamani,  408. 

under  the  Bengal  law,  412—422. 

SON'S  SON, 

succession  of,  to  ttridhan : 
under  the  Mitakshara,  370. 
under  the  Mayukha,  384,  385. 
under  the  Smriti  Chandrika,  398,  399. 
under  the  Vivada  Chintamani,  408. 
under  the  Bengal  law,  412 — 422. 

SON'S  SON'S  SON, 

BUCoeBsion  of,  under  the  Bengal  law,  414,  420,  422. 

SOUTHERN  INDIA, 

marriage  customs  of,  245 — 248. 

SPIRITUAL  BENEFIT,  see  Inheritance. 

STEPCHILDREN,  see  Rival  Wipe. 

STRIDHAN, 

what  constitutes,  275  et  seq. 

definitions  of  stridhan  according  to  the  sages,  275—283. 
according  to  the  commentators : 

of  the  Benares  school,  283—288. 
of  the  Maharashtra  school,  288—290. 
of  the  Dravida  school,  290,  291. 
of  the  Mithila  school,  291—293. 
of  the  Bengal  school,  293—296. 
inherited  property  how  far  ranked  as  stridhan^  296  et  ieq. 
gifts  from  relatives  always  rank  as  stridkaitf  317. 

gifts  from  strangers  only  when  presented  at  marriage,  278,  282,  318. 
share  on  partition  how  far  ranked  aa  ttridhan,  314—316,  320. 
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STRl'DU  AS— (continued). 

acquisitioDB  by  labor  and  skill,  282,  318. 
rightB  of  a  woman  over  her  stridhaUf  321  et  seq, 
daring  maidenhood,  324. 
daring  oovertnre,  325. 

snbject  to  hosband's  control,  ibid, 
he  can  use  her  tiridhan  daring  distress,  326^329. 
he  has  fall  control  over  her  earnings,  329. 
daring  widowhood,  331. 
rights  of  a  woman  : 

over  g^fts  from  relations,  332. 
from  husband,  333. 
from  strangers,  334. 
over  her  aoquisitionB,  335. 
over  inherited  property,  335 — 341 . 
over  share  obtained  on  partition,  341. 
stridhan  promised  by  the  husband  recoverable  from  his  heirs,  342. 
Tinchaste  woman  entitled  to  her  stridhan^  342 — 345. 
stridhan  compared  with  woman*s  property  under  other  systems,  345—349 

SUCCESSION  TO  PROPERTY  OF  DANCING- WO  MEN,  402—407. 

SUCCESSION  TO  STRIDHAN— 
i. —  Under  the  Mitahshara — 

1.  daughter, 

unmarried  (whether  betrothed  or  unbetrothed),  352 — 354. 
married,  but  unprovided,  ibid. 
married  and  provided,  ibid. 

2.  daughter's  daughter,  359. 

3.  daughter's  son,  361. 

4.  son  (including  adopted  son),  362—368. 

5.  son's  son  (inclading  son's  adopted  son),  370. 

6.  (a)  husband  and  his  next  of  kin,  372,  373. 

(if  the  woman  was  married  in  the  Brahma,  Daiva,  Arsha,  or  Praja' 
jmtaya  form),  or 
(b)  mother,  father,  axid  father's  next  of  kin,  372,  373. 

(if  the  woman  was  married  in  any  of  the  remaining  four  forms). 
(it)  husband's  kindred  succeed  in  the  following  order : — 

the  deceased  woman's  stepson,  stepgrandson,  rival  wife,  stepdaughter, 
stepdaughter's     son,     mother-in-law,     father-in-law,     husband's 
brother,   husband's  nephew,   and   husband's  other    gatraja*   and 
bandhus  in  the  order  in  which  they  take  his  property,  377. 
(b)  father's  kindred  succeed  thus  : — 

the   deceased  woman's   brother,  brother's    son,  stepmother, .  sister, 
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sister's    son,    grrandmother,    grandfather,    paternal    nnde,     and 
father's  other  gatrajat  and  handhu9  in  the  order  in  which  they 
take  his  property,  377. 
heirs  to  the  iulka  : 

uterine  brother,  mother,  father,  father's  kindred,  377, 378. 
heirs  to  a  maiden : — 

nterine  brother,  mother,  father,  father's  kindred,  378. 
//. —  Under  the  Mayukha — 

1.  Succession  of  children  : 

to  the  anwadheya  and  pritidatta  ttridkan — 

sons  and  maiden  daughters  succeed  jointly,  384. 
to  the  jfautuka-^ 

the  maiden  daughter  succeeds  alone,  884. 
to  other  kinds  of  Hridhan  technically  so  called — 

children  succeed  as  in  the  Mitakshara,  385. 
to  the  aparibhoHka  ttridhan  or  property  other  than  ttridkan  technically 
so  called^ 

children  succeed  as  to  the  property  of  a  male,  385. 

2.  Succession  to  a  childless  woman's  property : 

(a)  to  the  paribhtuika  ttridhan  or  stridhan  technically  so  called^ 

the  heirs  are  : —  the  husband  (if  the  deceased  was  married  in  any  of 

the  first  five  forms),  386. 
or  the  parents  (mother  and  father)   (if  she  was  married  in  any  of 

the  remaining  three  forms),  ibid, 
next,    the  sister's  son,  the  husband's  Bister's    son,    the   husband  s 
brother's  son,  the  brother's  son,  the  Bon-in4aw,  and  the  husband's 
youngrer  brother  in  succession,  386,  387. 
after  these,  the  husband's  other  kindred  in  the  one  case,  and  the 
father's  other  kindred  in  the  other  (according  to  the  form  of 
the  deceased  woman's  marriage),  succeed  as  in  the  Mitakshara,  387. 
with  this  difference  that  the  wiyes  of  the  gotrt^at  succeed  just  after 
their  respective  husbands,  388. 
(h)  to  the  aparibhatika  ttridhan — 

the  order  of  succession  is  the  same  as  that  for  the  property  of  a 
male,  394. 
3.    Succession  to  the  iulka  and  the  property  of  a  maiden : 
the  order  is  the  same  as  in  the  Mitakshara,  394. 
lll.^Under  the  Smriti  Chandrika— 
1,    Succession  of  children  : 

to  the  am/ivadkeya  and  ^<6  pritidattm-^ 

sons  and  maiden  daughters  or  daughters  having  husbands  sucooed 
together,  396,  397. 
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SUCX^ESSION  TO  STRIDRX^— {continued), 
ix)  the  yautuka-^ 

the  maiden  daughter  snooeedB  alone,  and  next  the  son  saoceeds,  397. 

to  the  other  kinds  of  stridkan — 

maiden  and  unprovided  married  daughters  succeed  jointly,  and  after 
them  the  succession  is  the  same  as  under  the  Mitakshara,  398. 

2.  Succession  to  the  stridkan  of  a  childless  woman  : 

the  order  is  the  same  as  that  under  the  Mayukha,  with  this  difference 
that  the  wives  of  all  the  gotrajas  are  not  here  recognised  as  heirs,  402. 

3.  Succession  to  the  sulka  and  the  property  of  a  maiden 

is  the  same  as  in  the  Mitakshara,  402. 

IV.--- Under  the  Mithila  Za»— 

1.  Succession  of  children  : 

to  the  yantnka'-^ 

daughters  succeed  as  under  the  Mitakshara,  408. 

to  other  kinds  of  stridkan — 

sons  and  unmarried  daughters  succeed  jointly,  409. 

2.  Succession  to  the  stridkan  of  a  childless  woman 

is  the  same  as  that  under  the  Smriti  Chandrika,  409. 

3.  Succession  to  the  sulka  and  the  property  of  a  maiden 

is  the  same  as  that  under  the  Mitakshara,  409. 

r. —  Under  the  Bengal  law — 
1.     Succession  of  children : 

to  the  yautuka-^ 

the  daughters  succeed  in  the  first  instance  and  in  the  following 
order : — 

unbetrothed  daughters,  betrothed  daughters,  married  daughters 

417,  418. 
among  married  daughters  again,  those  having  or  likely  to  have 
male  issue  are  preferred  by  Srikrishna  to  barren  and  childless 
widowed  daughters,  418. 
next  son  (including  adopted  son),  420,  422. 

then   daughter's    son,    then  son's  son,    son's  grandson,  then  son' 
grandson,  and  great  grandson  of  a  rival  wife,  420,  421. 
to  the  father's  gifts  other  than  those  presented  at  nuptials — 

the  orderof  succession  according  to  the  Dayabhaga  and  the  Daya- 

krama  Sangraha  is  the  same  as  that  for  the  yautuka,  422. 
but  according  to  Srikrishna's  commentary  on  the  Dayabhaga,  the 
heirs  are,  the  maiden  daughter,  then  the  son,  and  after  them  the 
order  of  succession  is  the  same  as  that  for  the  ayavtuka  given 
below,  422. 
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to  the  ayautukat  other  than  the  father's  g^ifte: 

the  son  and  the  maiden  daughter  saooeed  jointly,  412. 
and  next  the  succeesive  heirs  are : 

the  daughters  having  and  likely  to  have  sons,  the  son's  son,  the 
danghter's  son,  and  then  according  to  Jimntayahana,  the  barren 
and  childless  widowed  daughters,  414. 

but  according  to  Srikrishna,  the  great  grandson  and  the  stepson, 
stepgrandson,  and  step-gpreat-grnuidBon  come  before  the  barren 
and  widowed  daaghters,  414,  416. 

2.  Succession  to  a  childless  woman's  stridhan  : 

to  property  obtained  at  the  time  of  marriage— 
if  it  was  in  one  of  the  five  approved  forms, 

the  heirs  are,  the  husband,  the  brother,  the  mother,  the  father,  128. 
and  if  it  was  in  one  of  the  three  disapproved  forms, 

the  heirs  are,  the  mother,  the  father,  the  brother,  the  husband,  429. 
to  property  given  by  kindred,  the  9idka  and  the  anwadkeya — 

the  heirs  are,  the  whole  brother,  mother,  father,  husband,  430. 
after  these  the  successive  heirs   to  stridhan  generally  are,   the  hus- 
band's younger  brother,  the  husband's  brother's  son,  the  sister's  son, 
the  husband's  sister's  son,  the  brother's  son,  the  son-in-law,  434, 435. 
then  come  the  sapindas,  saktilyat,  gamanodakui,  and  the  samanapra" 

raras  of  the  husband,  436. 
then  the  kinsmen  of  the  father,  437. 
lastly  the  Crown,  438. 

3.  Succession  to  the  property  of  a  maiden 

is  the  same  as  that  under  the  Mitakshara,  439. 

SUCCESSION  TO  WOMAN'S  PROPERTY 
other  than  stridhan^  440  et  *eq, 

property  acquired  by  inheritance,  440 — 462. 

share  on  partition,  462,  453. 

gifts  from  strangers  and  earnings  by  labor  and  skill,  453 — 155. 

SUDRAS. 

marriage  the  only  sacrament  for,  31. 

no  limit  to  marriageable  age  for  a  Sudra  male,  39. 

have  in  general  no  gotras,  59. 

prohibition  of  marriage  in  the  same  gctra  not  applicable  to,  59. 

illegitimate  sons  of,  inherit  in  certain  cases,  166, 167. 

SULKA, 

definitions  of,  279,  284,  289,  291,  292,  296. 
Buccession  to,  377,  394,  402,  409,  430. 
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SURVIVAL. 

not  birth,  the  causo  of  children's  rights  over  mother's  itridhan,  397. 

SURVIVORSHIP 

among  daughters,  as  regards  sacoession  to  mother's  stridhan^  369. 

SWAYAMVARA,  46. 

SWETKETU, 
legend  of,  23. 

TARAWAD,  249. 

TIPPERAH  RAJ, 

marriage  costoms  in  the,  235. 

TOTTIYARS, 

polyandry  practised  by,  247. 

UNCHASTITY, 

no  disqualifioation  for  holding  stridhant  342 — 344. 

or  for  inheriting  Hridhan,  855. 
bars  a  widow's  right  to  inherit,  226. 

but  does  not  divest  a  widow  of  estate  vested  in  her,  'ibid, 
bars  a  widow's  right  to  maintenance,  214. 

UPANAYAN, 

time  for,  38,  39. 

must  precede  marriage,  ibid, 

I 

URIYA  CHIEFS, 

marriage  customs  among,  236,  237. 

USAGE,  see  Custom. 

UTTARAVrVAHA,  98. 

VAGDAN, 

or  g^ft  of  the  bride  by  word,  88.  » 

VAISHNAVAS, 

marriage  customs  among,  254.  * 

VEDAS, 

the  original  source  of  Hindu  law,  8,  9. 

do  not  sanction  the  burning  of  widows,  200. 

declare  women  incompetent  to  inherit,  321. 

VELLALARS, 

marriage  customs  among,  248. 

YRIDDHI  SRADDHA,  95. 
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WESTERN  INDIA. 

marriage  customs  of,  242—244. 

WIDOW, 

duties  of— 
Sati,  199. 

abolished,  ibid. 
origin  of  the  practice,  200. 
raising  np  issue,  201. 

now  obsolete,  ibid, 
leading  a  life  of  pious  austerity,  ibid, 
right*  of '^ 

widow  entitled  to  maintenance,  202. 

widow*s  maintenance  how  far  a  charge  on  her  husband's  estate,  204—208. 
maintenance  forfeited  for  unchastity,  214  • 
maintence  from  whom  claimable,  210 — 214. 
widow  entitled  to  a  share  on  partition,  216  et  seq, 
widow  entitled  to  inherit  her  husband*s  estate  in  some  cases,  218. 
but  she  takes  a  qualified  estate,  222. 
widowBi  if  several,  inherit  jointly,  224,  226. 
by  remarriage  loses  her  rights  over  her  late  husband's  estate,  265,  269,  270. 
and  her  right  to  the  guardianship  of  her  children  by  her  late  husband,  265. 

WIFE, 

custody  of  infant  wife  belongs  to  the  husband,  116.  * 

liberty  of,  liable  to  be  restrained  by  husband,  118. 

correction  of  the  person  of  the,  how  far  allowed,  119. 

wife's  claim  for  restitution  of  conjugal  rights  barred  by  unchastity,  128. 

cannot  marry  again  during  husband's  lifetime,  134. 

entitled  to  compensation  on  supersession,  136. 

precedence  among  several  wives,  135, 136. 

Hindu  wife  may  contract,  139. 

may  sue  and  be  sued  alone,  140. 

may  give  evidence  for  or  against  her  husband,  141. 
entitled  to  a  share  on  partition,  145. 
entitled  to  maintenance,  149. 

from  whom,  150. 

maintenance  when  forfeited,  163. 
grounds  which  justify  desertion  of,  187. 
position  of  a  deserted  or  a  deserting,  193. 

WOMAN'S  PBOPEBTT,  see  Stbidhan  ;  Succession  to  Woman's  Pbopibtt. 

WOMEN, 

perpetual  tutelage  of,  33. 
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V^OMES— (continued). 

generally  incompetent  to  inherit,  321. 
condition  of,  in  primitive  society,  198. 
position  of  a  woman  whose  marriage  is  void  ah  initio,  19G. 
rights  of,  over  their  itridhan^  see  Stbidhak. 
nee  Married  Womkn. 

YAUTUICrV. 

what  it  is.  384.  415,  416. 

devolution  of,  384,  397.  408,  417,  418. 


CALCUTTA  .'^FBIHTID  BY   TllACKKn,   STIHK,   ABD  CO. 


.«♦ 


-^# 


0^  ^'* 

3  LAW  PUBLICATIONS  BY  TH ACKER,  SPINK.  &  CO. 

I 

r 

\    JOGINDRA  CHANDRA  MAULlK.— Rent  Law  of-BeugetL.  L.  F. 

(Act  VIII.  1869.  B.C.)  witih  aU  impertant  Rnlhicrg  «f  the  'High  Cotirt  iu 
Rent  Suite  up  to  the  present  daie.  and  with  £lacidat«7^otes.  and  an 
Appendix  containing*  obritnlbts  of  tiie  fitamp  4Bid  Regislciiiion  Acts.  By 
JoGiNDKA.  Chandra  Maulik.  Prefaced  hy^  aa  Historical  Sketch  of  the 
Law  of  Landlord  and  Tenant.    8to.,  cloth.    Ba.  7-8. 

I  -  ■ 

,    KNOX.— Criminal  Law  of  the  ^engal  Presidonoy.    By 

G.  F.  Knox.  C.S.,  Assistant  Magistrate  of  Allahabad,  kc,,  &o.  In  two 
Yolumeti  royal  ^vw.,  olotli.    Rs.  10. 

LYON.— An  Annual  Digest  of  all  the  Indian  Cases  reporteii 

I  during  the  year  1874-75.    By  Andrew  Lyon,  Bom.  CJ&.    Demy  8to.,    cloth. 

I  Rb.  8. 
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1 

MACANDRKW  On   Some  Revenue   Ma^rs,  cbieflj  in  the 

I  Province    of    Oudh.    By  Lieut.-Colonel  I.  F.  MacandiusW.  Demy  8to.. 

i  cloth.    Rs.  4. 

j    MACPHERSON.— Law  of  Mortgagre  In  the  Mofttssil.    Sixth 

Edition.    By  A.  6.  Hacpuebson.    Demy  8vo.,  cloth.    Rs.  10. 

MACRAE.— Law  of  Divorce  in  India:  being  the  Indian  Divorce 

Act.  With  Notes  of  decided  Cases  of  all  Branches  of  the  Law  relating  to 
Matrimonial  Suite  appliclEble  to  India,  and  with  Forms  of  Pleadfng.  By  C. 
C.  Macrae,  Barrister-at-law.    8vo..  cloth.    Rs.  10. 

MACRAE.— Indian  Contract  Aot  (Aot  IX  of  1872).    With 

a  Commentary,  critical,  explanatory,  and  illustratlTe.  By  C.  C.  Macrae. 
B.A.,  Barrister-at-law.     8yo..  cloth.    Rs.  10. 

MA RKBY.— Lectures  on  Indian  Law.     By  William  Markbt, 

Judge  of  the  High  Court  of  Judicature,  Bengal.    Cloth.     Rs.  3. 

MAXWELL.— The  Indian  Magistrate's  Guide:  an  introductiou 

to  the  Judicial  Duties  of  Magistrates  and  Justices  of-  the  Peace  in  India. 
By  Sir  Benson  Maxwell.  Edited  for  India  hy  X^  P.  Delvss  Broughtox, 
B  A.,  Barrister-at-law.     8vo.,  cloth.    Rs.  12. 

MILLETT  &  CLARKE  —The  Law  and  Practice  of  Insolvency 

in  India,  heiug  II  and  12  Vict..  Cap.  21.  With  Notes  and  Rules  and 
Orders  of  the  High  Courts  of  Calcutta.  Madras,  and  Bombay.  By-HKNRY 
Clarke  and  Frederick  Millktt.  Barristers-at-law^  &c.  8vo..  cloth.    R«.  8. 

MARTIN.— Handy  Note  Book  of  Law  of  Evidence  in  Cri- 
minal Cases.    By  W.  B.  Martin.    Royal  8yo.    Rs.  5. 

NEWBERY.— A  Schedule  of  such  Local  and  Special  Laws 

as  are  most  frequently  roferrfHi  to.  Compiled  by  KuwARD  Newbery. 
Fourth  Edition.    Sewed.     Pai>er  cover.     Rs.  2. 

O'KINEALY.— The  Indian  Penal  Code  (Act  XLV  of  1860) 

nnd  other  Law.a  and  Act8  of  Parliament  relating  to  the  Criminal  Courts  of 
ln«liii.  With  Notes  containing  the  Unlinks  of  the  Nizamut  Adawlnt  on 
lM)ints  of  l*roco<lnre  and  Dt^cisifms  of  the  High  Court  of  Calcutta.  Second 
I'xlition.     Bv  J.  O'KlNEALV.     Royal  Wvo.     R*.  14. 

PHiLurs— The  Law  relating  to  the  Land  Tenures  of 

liower  Hengrtl  By  .\UTiiru  Phillips.  M.A..  Uarrister-at-law.  Tagore  Law 
lA»cture8.  1":<7.">.     Koval  8vo.     lis*.  10. 


% 


LAW  PUBLIOATIONS  BY  THACKEH.  SPINK,  ir  CO.  4 


1>IUN5>KP.--Tlie  Code  of  Criminal  Procedure  (Act  X  of    ■ 

1 K72 )  'aiic!  other  Law|'relating  to  ^e  Prooedure  in  the  Criminal  Courts  of  j 

British' Infiia.    With  NoteH  iiidicating  the  alterations  in  the  present  Code,  j 

and  containing  Abstracts  of  the  luterprettaUons  by  the  Hi^h  Courts  of  j 

Calcatta,  Madras,   Bombay,  and  Allahabad,  ami  the  Chief  Court  of    the  ! 

Punjab,  of  the  law  where  unrepealed.     Bein^r  a  Fifth  Edition  of  the  Code  | 

of  Criminal  Procedure  by  H.  T.  Pkinskp.  Bengfal  Civil  Service.     With  an  i 

Addenda  containing  Notes  qf  Cases  to  November,  1^76: ,  Itoyal  8vo.,  cloth.  \ 

Rs.  16.  •  .  ; 

RASH  BEHAiil  GHOSK— The  Law  of  Mortgage  in  India.    By    i 

Rash  Beuari  Guose.    (Tagore  Law  Lectures,  1870.)    Royal  8vo.,  cloth. 

lu.  10.  i 

SHAMA  CHURN  SIRKAR.— The  Muhammadan  Law,  being  a 

Digent  of  the  Law  applicable  especially  to  the  Sunnis  of  India.  (Tagore 
Law  Lecturer.  18731.)  By  SUAMA  Chubn  Sirkab,  Tagore  Professor  of  Law, 
&c.    8vo..  cloth.    Rs.  9. 

SHAMA  CHURN  SIRKAR.— The  Muhammadan  Law,  being  a    | 

Digest  of  the  Sunni  Co<le  in  part  and  of  the  Imamiya  Code.    (Tagore  Law      < 
Lectures,   1874.)    By  Shama  Chl'IIN   Sirkab;  Tagore  Professor  of  Law. 
8vo..  cloth.    Rs.  9.  . 

The  two  volumes  together,  Rs.  16. 

.STEPHEN.— The  Indian  Registraition  Aot  (IH  of  1877),     ; 

AVith  Notes.  By  Carb-Stephen,  Esq.  (Fourth  Edition  of  the  Notes.) 
Demy  8vo.,  cloth.     Rs.  5.  '■ 

STEPHEX.— The  Indian  Evidence  Act,  I  of  1872.    With  an 

Introduction  on  the  Principles  of  Judicial  Evidence  and  Notes.  By  James 
FiTZ-jAMEf*  Stephen.  Q.  C.    8vo.,  cloth.    Rs.  7-8. 

.STOKES.— The  Indian  Companies'  Act,   1866  (Act  X  of    \ 

180^)).  With  an  Api>endix  containing  the  Rules  made  by  the  High  Court 
at  Fort  William  pursuant  to  Section  189  of  the  Act.  and  Act  XXI  of  I860 
(for  the  Registration  of  Literary.  Scientific,  and  Charitable  Societies). 
With  Notes  embodying  the  principal  Decisions  on  the  corresponding  Sections 
of  the  English  Companies' Act.  1862.     By  W.  Stokbs.     Royal  8vo.     Rs.  8. 

STOKES.— The  Indian  Succession  Act,  1865  (Act  X  of    ; 

ISnr.).    With  a  Commentary ;  and  the  Parseo  Succession  Act.  1865,  Acts  XII 
and  XTII  of  1855,  and  the  Acts  relating  to  the    Administrator-General.      I 
With  Notes.    By  W.  Stokes.    8vo.    Rs.  10.  \ 

Sutherland's  Weekly  Reporter  (Appellate  High  Court), 

Containing  Civil  and  Criminal  Rulings  and  Civil  Circular  Orders.  Rulings  l 
under  Act  X  of  1859.  Privy  Council  Rulings,  Jce.  VoU  I— VI,  XIV  -XXV.  l 
Half  bound.     Each  Rs.  22-8.  \ 

Sutherland's  Judgments  of  the  Privy  Council  on  Appeals    ; 

from  India.  1S31  to  1867.     In  paper  cover,  Rs.  16  ;  half  law  calf,  Rs.  18-8.         \ 

suTHEiiLAND.— The  Digest  of  Indian  Law  Reports:  a    j 

Compendium  of  the  Rnlingifi  of  the  Hi^h  Court  of  Calcutta  from  1802,  and  \ 
of  the  Privy  ('ouncil  from  1831  to  187G.  By  D.  Sutherland.  Esq.,  Barris-  j 
ter-at-Law.     Imperial  8vo.     Rs.  20. 

riiKVKr.YAN.— The  Law  relating  to  Minors  in  the  Presi- 

deuvy  of  Bengal.    By  K.  J.  Trkvklyan,  Esq..  Bar  rioter- at- law.    8vo.  Rs.  10. 

WOO  DM  AX— A  Digest  of  the  Cases  reported  in  the  Ben- 

g{i\  Law  Reports.  1868  to  1875.  By  J.  V.  Woodman,  BarriHter-at-Law.  \ 
Royal  JSvo..  cloth.     Rs.  ItJ.  : 
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